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TITLE  3— THE  PRESIDENT 

EXECUTIVE  ORDER  10703 

Inspection  or  Income,  Excess-Profits, 
Declared-Value  Excess-Profits,  Cap¬ 
ital-Stock,  Estate,  and  Gift  Tax  Re¬ 
turns  by  the  Select  Committee  of 
the  Senate  Established  by  Senate 
Resolution  74,  85th  Congress,  To  In¬ 
vestigate  Improper  Activities  in 
Labor-Management  Relations,  and  for 
Other  Purposes 

By  virtue  of  Jthe  authority  vested  in  me 
by  sections  55  (a) ,  508,  603,  729  (a) ,  and 
1204  of  the  Internal  Revenue  Code  of 
1939  (53  Stat.  29,  111,  171;  54  Stat.  989, 
1008;  55  Stat.  722;  26  U.  S.  C.  55  (a) ,  508, 
603  ,  729  (a),  and  1204),  and  by  section 
6103  (a)  of  the  Internal  Revenue  Code 
of  1954  (68 A  Stat.  753;  26  U.  S.  C.  6103 
(a)),  it  is  hereby  ordered  that  any  in¬ 
come,  excess-profits,  declared-value  ex¬ 
cess-profits,  capital-stock,  estate,  or  gift 
tax  return,  for  the  years  1945  to  1957, 
inclusive,  shall,  during  the  Eighty-fifth 
Congress,  be  open  to  inspection  by  the 
Select  Committee  of  the  Senate  estab¬ 
lished  by  Senate  Resolution  74,  85th 
Congress,  agreed  to  January  30,  1957,  to 
investigate  improper  activities  in  labor- 
management  relations,  and  for  other 
purposes,  or  any  duly  authorized  sub¬ 
committee  thereof,  for  the  purpose  of 
carrying  out  the  provisions  of  such  reso¬ 
lution;  such  inspection  to  be  in  accord¬ 
ance  and  upon  compliance  with  the  rules 
and  regulations  prescribed  by  the  Secre¬ 
tary  of  the  Treasury  in  Treasury  Deci¬ 
sions  6132  and  6133,  relating  to  the  in¬ 
spection  of  returns  by  committees  of  the 
Congress,  approved  by  me  on  May  3, 
1955. 

This  order  shall  become  effective  upon 
its  filing  for  publication  in  the  Federal 
Register. 

Dwight  D.  Eisenhower 

The  White  House, 

March  17,1957. 

(P.  R.  Doc.  57-2169;  Piled,  Mar.  18,  1957; 

3:03  p.  m.] 


TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commission 

Part  30 — Annual  and  Sick  Leave 
Regulations 

Appendix  A — List  of  Officers  Excluded 
From  Coverage  Pursuant  to  Section 
202  (c)  (1)  (C)  of  the  Annual  and 
Sick  Leave  Act  of  1951,  as  Amended 

GOVERNMENT  OF  THE  DISTRICT  OF  COLUMBIA 

Effective  upon  publication  in  the  Fed¬ 
eral  Register  the  following  position  is 
added  to  Appendix  A. 

Government  op  the  District  of  Columbia 
#  •  •  •  • 

3.  Commanding  General,  D.  C.  National 
Guard. 

(Sec.  206,  65  Stat.  681;  5  U.  S.  C.  2065.  Inter¬ 
prets  or  applies  sec.  202,  65  Stat.  679,  as 
amended;  5  U.  S.'C.  2061.  E.  O.  10540,  19 
F.  R.  3983,  3  CFR,  1954  Supp.) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  Wm.  C.  Hull, 

Executive  Assistant. 

[F.  R.  Doc  57-2112;  Filed.  Mar.  19.  1957; 
8:49  a.  m.] 


TITLE  7— AGRICULTURE 

Chapter  I — Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Department 
of  Agriculture 

Part  52 — Processed  Fruits  and  Vege¬ 
tables,  Processed  Products  Thereof, 
and  Certain  Other  Processed  Food 
Products ' 

SUBPART — UNITED  STATES  STANDARDS  FOR 
GRADES  OF  CONCENTRATED  GRAPEFRUIT 
JUICE  FOR  MANUFACTURING  1 

On  February  7,  1957,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 


1  Compliance  with  these  standards  does  not 
excuse  failure  to  comply  with  the  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act, 
or  with  applicable  State  laws  and  regula¬ 
tions. 

(Continued  on  p.  1799) 
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Part  596 _  1806 
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Part  91  (proposed) _  1869 


Federal  Register  (22  P.  R.  760)  regard¬ 
ing  a  proposed  issuance  of  United  States 
Standards  for  Grades  of  Concentrated 
Grapefruit  Juice  for  Manufacturing  (7 
CFR  52.3481  to  52.3490). 

After  consideration  of  all  relevant 
matters  presented,  including  the  pro¬ 
posal  set  forth  in  the  aforesaid  notice, 
the  following  United  States  Standards 
for  Grades  of  Concentrated  Grapefruit 
Juice  for  Manufacturing  are  hereby 
promulgated  pursuant  to  the  authority 
contained  in  the  Agricultural  Marketing 


FEDERAL  REGISTER 

Act  of  1946  (60  Stat.  1087  et  seq.,  as 
amended;  7  U.  S.  C.  1621  et  seq.). 

PRODUCT  DESCRIPTION,  AND  GRADES 

Sec. 

52.3481  Product  description. 

52.3482  Grades  of  concentrated  grapefruit 

Juice  for  manufacturing. 

PILL  OF  CONTAINER  # 

52.3483  Recommended  fill  of  container.  . 

FACTORS  OF  QUALITY 

52.3484  Ascertaining  the  grade. 

52.3485  Ascertaining  the  rating  for  the  fac¬ 

tors  which  are  scored. 

52.3486  Color. 

52.3487  Defects. 

52.3488  Flavor. 

EXPLANATIONS  AND  METHODS  OF  ANALYSES 

52.3489  Explanation  of  terms  and  analyses. 

SCORE  SHEET 

52.3490  Score  sheet  for  concentrated  grape¬ 

fruit  Juice  for  manufacturing. 

LOT  CERTIFICATION  TOLERANCES 

52.3491  Tolerances  for  certification  of  offi¬ 

cially  drawn  samples. 

Authority:  §§  52.3481  to  52.3491  issued  un¬ 
der  sec.  205,  60  Stat.  1090,  as  amended,  7 
U.  S.  C.  1624. 

PRODUCT  DESCRIPTION,  AND  GRADES 

§  52.3481  Product  description .  “Con¬ 
centrated  grapefruit  juice  for  manufac¬ 
turing”  is  the  concentrated  product  ob¬ 
tained  from  sound,  mature  grapefruit 
(Citrus  paradisi) .  The  fruit  is  prepared 
by  sorting  and  by  washing  prior  to  ex¬ 
traction  of  the  juice  and  the  extracted 
juice  is  concentrated.  The  concentrated 
grapefruit  juice  is  processed  in 
accordance  with  good  commercial 
practice;  and  may  or  may  not  require 
processing  by  heat,  subsequent  refriger¬ 
ation,  or  freezing  to  assure  preservation 
of  the  product  but  is  not  the  product 
known  as  “frozen  concentrated  grape¬ 
fruit  juice.”  The  finished  product  does 
not  contain  any  additives  except  that 
cold-pressed  oil  to  standardize  flavor  and 
chemical  preservatives  permissible  under 
provisions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  may  have  been  added. 

(a)  The  Brix  value  of  the  finished  con¬ 
centrate  shall  comply  with  the  following 
for  the  dilution  factors  indicated: 


Dilution  factor 

Brix  value  of  the  finished 
concentrate 

Minimum 
Brix  value 

Maximum 
Brix  value 

1  plus  3 _ — .... 

Degrees 

37.5 

Degrees 

40.1 

1  plus  4 . ...1... 

45.5 

48.3 

1  plus  5 . . 

62.7 

56.0 

1  plus  6 _ _ _ 

69.6 

63.2 

(b)  Concentrated  grapefruit  juice  for 
manufacturing  of  other  dilution  factors 
than  “1  plus  3”  to  “1  plus  6,”  as  indicated 
in  paragraph  (a)  of  this  section,  shall 
result  in  a  Brix  (upon  reconstitution  as 
prescribed  by  the  processor  or  as  pre¬ 
scribed  by  the  label  on  the  container,  if 
labeled)  of  not  less  than  10.5  degrees. 

§  52.3482  Grades  of  concentrated 
grapefruit  juice  for  manufacturing,  (a) 
“U.  S.  Grade  A  for  Manufacturing”  or 
“U.  S.  Fancy  for  Manufacturing”  is  the 
quality  of  concentrated  grapefruit  juice 


which  shows  no  material  gelation,  re¬ 
constitutes  properly,  and  of  which  the 
reconstituted  juice  possesses  a  reasonably 
good  color;  is  practically  free  from  de¬ 
fects;  possesses  a  reasonably  good  flavor; 
and  scores  not  less  than  85  points  when 
scored  in  accordance  with  the  scoring 
system  outlined  in  this  sutpart. 

(b)  “U.  S.  Grade  C  for  Manufactur¬ 
ing”  or  “U.  S.  Standard  for  Manufactur¬ 
ing”  is  the  quality  of  concentrated 
grapefruit  juice  which  shows  no  serious 
gelation,  reconstitutes  properly,  and  of 
which  the  reconstituted  juice  possesses 
a  fairly  good  color;  is  fairly  free  from 
defects;  possesses  a  fairly,  good  flavor; 
and  scores  not  less  than  70  points  when 
scored  in  accordance  with  the  scoring 
system  outlined  hi  this  subpart. 

(c)  “Substandard  for  Manufacturing” 
is  the  quality  of  concentrated  grapefruit 
juice  that  fails  to  meet  the  requirements 
of  U.  S.  Grade  C  for  Manufacturing  or 
U.  S.  Standard  for  Manufacturing. 

FILL  OF  CONTAINER  - 

§  52.3483  Recommended  fill  of  con¬ 
tainer.  The  recommended  fill  of  con¬ 
tainer  is  not  incorporated  in  the  grades 
of  the  finished  product  since  fill  of  con¬ 
tainer,  as  such,  is  not  a  factor  of  quality 
for  the  purposes  of  these  grades.  It  is 
recommended  that  each  container  be 
filled  with  concentrated  grapefruit  juice 
as  full  as  practicable  without  impairment 
of  quality. 

FACTORS  OF  QUALITY 

§  52.3484  Ascertaining  the  grade — 
(a)  General.  The  grade  of  concentrated 
grapefruit  juice  for  manufacturing  is  as¬ 
certained  by  examining  the  concentrate 
and  the  reconstituted  juice;  and  in  ad¬ 
dition  to  considering  other  requirements 
outlined  in  the  standards,  the  following 
quality  factors  are  evaluated: 

(1)  Factors  not  rated  by  score  points. 
(i)  Degree  of  gelation. 

(ii)  Faculty  of  reconstituting  properly. 

(2)  Factors  rated  by  score  points.  The 
relative  importance  of  each  factor  which 
is  scored  is  expressed  numerically  on  the 
scale  of  100.  The  maximum  number  of 
points  that  may  be  given  such  factors 
are: 


Factors:  Points 

'  Color  _  20 

Defects  _ _ „  40 

Flavor _  40 

Total  score _  100 


§  52.3485  Ascertaining  the  rating  for 
the  factors  which  are  scored.  ‘  The  essen¬ 
tial  variations  within  each  factor  which 
is  scored  are  so  described  that  the  value 
may  be  ascertained  for  each  factor  and 
expressed  numerically.  The  numerical 
range  within  each  factor  which  is  scored 
is  inclusive.  (For  example,  “17  to  20 
points”  means  17,  18,  19,  or  20  points.) 

§  52.3486  Color — (a)  ( A-Mfg .)  classi¬ 
fication.  Concentrated  grapefruit  juice 
of  which  the  reconstituted  juice  possesses 
a  reasonably  good  color  may  be  given  a 
score  of  17  to  20  points.  “Reasonably 
good  color”  means  that  the  color  is 
reasonably  bright  and  typical  of  prop¬ 
erly  processed  and  properly  concentrated 
grapefruit  juice  and  is  practically  free 
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from  browning  due  to  scorching,  oxida¬ 
tion,  caramelization,  or  other  causes. 

(b)  ( C-Mfg .)  classification.  If  the  re¬ 
constituted  juice  possesses  a  fairly  good 
color  a  score  of  14  to  16  points  may  be 
given.  Concentrated  grapefruit  juice 
that  falls  into  this  classification  shall  not 
be  graded  abov%U.  S.  Grade  C  for  Manu¬ 
facturing  or  U.  S.  Standard  for  Manu¬ 
facturing,  regardless  of  the  total  score 
for  the  product  (this  is  a  limiting  rule). 
“Fairly  good  color”  means  that  the  color 
may  be  only  fairly  bright  and  is  typical 
of  concentrated  grapefruit  juice  that  is 
reasonably  free  from  browning  due  to 
scorching,  oxidation,  caramelization,  or 
other  causes. 

(c)  ( SStd-Mfg .)  classification.  Con¬ 
centrated  grapefruit  juice  that  fails  to 
meet  the  requirements  of  paragraph  (b) 
of  this  section  may  be  given  a  score  of 
0  to  13  points  and  shall  not  be  graded 
above  Substandard  for  Manufacturing, 
regardless  of  the  total  score  for  the  prod¬ 
uct  (this  is  a  limiting  rule). 

§  52.3487  Defects — (a)  General.  The 
factor  of  defects  refers  to  the  degree  of 
freedom  from  juice  bells  and  pulp  and 
from  seeds  or  portions  thereof,  dark 
specks,  and  other  defects  in  the  reconsti¬ 
tuted  juice. 

(b)  ( A-Mfg .)  classification.  Concen¬ 
trated  grapefruit  juice  of  which  the  re¬ 
constituted  juice  is  practicaly  free  from 
defects  may  be  given  a  score  of  34  to  40 
points.  “Practically  free  from  defects” 
means  that  there  may  be  present: 

(1)  Juice  cells  only  in  such  amounts 
as  do  not  materially  detract  from  the  ap¬ 
pearance  or  drinking  quality  of  the  juice ; 

(2)  Not  more  than  10  percent  free  and 
suspended  pulp ; 

(3)  Practically  no  seeds  or  portions 
thereof  that'  could  not  pass  readily 
through  round  perforations  of  Ye  inch  in 
diameter; 

(4)  Only  such  small  seeds  or  portions 
thereof  that  could  pass  through  round 
perforations  of  Ye  inch  hr  diameter  as 
do  not  materially  detract  from  the  ap¬ 
pearance  or  drinking  quality  of  the  juice ; 
and 

(5)  Other  defects  that  are  not  more 
than  slightly  objectionable. 

(c)  (C-Mfg.)  classification.  If  the  re¬ 

constituted  juice  is  fairly  free  from  de¬ 
fects  a  score  of  28  to  33  points  may  be 
given.  Concentrated  grapefruit  juice 
that  falls  into  this  classification  shall  not 
be  graded  above  U.  S.  Grade  C  or  U.  S. 
Standard,  regardless  of  the  total  score 
for  the  product  (this  is  a  limiting  rule). 
“Fairly  free  from  defects”  means  that 
there  may  be  present :  * 

(1)  Juice  cells  only  in  such  amounts 
as  do  not  seriously  detract  from  the  ap¬ 
pearance  or  drinking  quality  of  the  juice ; 

(2)  Not  more  than  12  percent  free 
and  suspended  pulp ; 

(3)  Practically  no  seeds  or  portions 
thereof  that  could  not  pass  readily 
through  round  perforations  of  Ye  inch 
in  diameter; 

(4)  Only  such  small  seeds  or  portions 
thereof  that  could  pass  through  round 
perforations  of  Ye  inch  in  diameter  as 
do  not  seriously  detract  from  the  ap¬ 
pearance  or  drinking  quality  of  the  juice; 
and 


RULES  AND  REGULATIONS 

(5)  Other  defects  that  are  not  materi¬ 
ally  objectionable. 

(d)  (SStd-Mfg.)  classification.  Con¬ 
centrated  grapefruit  juice  that  fails  to 
meet  the  requirements  of  paragraph  (c) 
of  this  section  may  be  given  a  score  of 
0  to  27  points  and  shall  not  be  graded 
above  Substandard,  regardless  of  the  to¬ 
tal  score  for  the  product  (this  is  a  limit¬ 
ing  rule). 

§  52.3488  Flavor — (a)  (A-Mfg.)  clas¬ 
sification.  Concentrated  grapefruit  juice 
of  which  the  reconstituted  juice  possesses 
a  reasonably  good  flavor  may  be  given  a 
score  of  34  to  40  points.  “Reasonably 
good  flavor”  means  that  the  flavor  is 
typical  of  reconstituted  concentrated 
grapefruit  juice  from  properly  processed 
and  concentrated  grapefruit  juice;  is 
practically  free  from  traces  of  scorching, 
caramelization,  oxidation,  or  terpene; 
and  is  free  from  off-flavors  of  any  kind. 
To  score  in  this  classification  the  ratio  of 
the  Brix  value  to  acid  shall  be  not  less 
than  6  to  1. 

(b)  (C-Mfg.)  classification.  If  the 
reconstituted  juice  possesses  a  fairly  good 
flavor  a  score  of  28  to  33  points  may  be 
given.  Concentrated  grapefruit  juice 
that  falls  into  this  classification  shall  not 
be  graded  above  U.  S.  Grade  C  for  Manu¬ 
facturing  or  U.  S.  Standard  for  Manu¬ 
facturing,  regardless  of  the  total  score 
for  the  product  (this  is  a  limiting  rule). 
“Fairly  good  flavor”  means  a  normal  fla¬ 
vor  for  reconstituted  concentrated  grape¬ 
fruit  juice,  which  flavor  may  be  slightly 
caramelized  or  slightly  oxidized  or  may 
possess  traces  of  terpene,  but  is  free  from 
off -flavors  of  any  kind.  To  score  in  this 
classification  the  ratio  of  the  Brix  value 
to  acid  shall  be  not  less  than  5.5  to  1. 

(c)  (SStd-Mfg.)  classification.  If  the 
concentrated  grapefruit  juice  fails  to 
meet  the  requirements  of  paragraph  (b) 
of  this  section  a  score  of  0  to  27  points 
may  be  given.  Concentrated  grapefruit 
juice  that  falls  into  this  classification 
shall  not  be  graded  above  Substandard 
for  Manufacturing,  regardless  of  the  to¬ 
tal  score  for  the  product  (this  is  a 
limiting  rule) . 

EXPLANATIONS  AND  METHODS  OP  ANALYSES 

§  52.3489  Explanation  of  terms  and 
analyses — (a)  Reconstituted  juice.  “Re¬ 
constituted  juice”  means  the  product 
obtained  by  mixing  thoroughly  one  part 
by  volume  of  the  concentrated  grape¬ 
fruit  juice  with  a  stated  volume  of  water. 
For  example,  a  dilution  factor  of  “1  plus 
6”  means  that  to  one  part  by  volume  of 
concentrated  grapefruit  juice  6  parts  by 
volume  of  water  are  added  to  produce  a 
reconstituted  juice.  In  the  absence  of 
any  declared  dilution  factor  the  product 
is  diluted  with  water  to  a  Brix  of  be¬ 
tween  10.5  and  11.5  degrees.  Distilled 
water  is  used  in  reconstituting  the  prod¬ 
uct  for  testing  flavor. 

(b)  Reconstitutes  properly.  “Recon¬ 
stitutes  properly”  means  that  the  con¬ 
centrate  goes  into  solution  readily;  and 
that  in  approximately  250  ml.  of  the  re¬ 
constituted  juice,  after  standing  four  (4) 
hours  at  a  temperature  of  not  less  than 
68  degrees  Fahrenheit  in  a  clear  glass 
cylinder  (approximately  1  Ya  inches  in 
diameter),  there  may  be  a  noticeable 


separation  of  suspended  matter  but  any 
resulting  zone  of  greater  clarity  shall  be 
definitely  turbid  and  not  clear  or 
transparent. 

(c)  Acid.  “Acid”  means  the  percent 
by  weight  of  total  acidity,  calculated  as 
anhydrous  citric  acid.  Total  acidity  is 
determined  by  titration  with  standard 
sodium  hydroxide  solution,  using  phe- 
nolphthalein  as  indicator. 

(d)  Brix  value.  “Brix  value”  is  the 
refractometric  sucrose  value  determined 
on  the  thawed  concentrate  in  accordance 
with  the  refractometric  method  for 
sugars  and  sugar  products,  outlined  in 
the  “Official  Methods  of  Analysis  of  the 
Association  of  Official  Agricultural 
Chemists,”  and  to  which  the  applicable 
correction  for  acid  is  added: 


Table  I— Corrections  for  Obtaining  Brix  Valve  i 


Citric  acid, 
anhydrous 
(jiercent 
by  weight) 

Correction 
to  be 
added  to 
refrac- 
tometer 
sucrose 
value  to 
obtain 
degree 
Brix 
value 

Citric  acid 
anhydrous 
(percent, 
by  weight) 

Correction 
to  be 
added  to 
refrac- 
tometer 
sucrose 
value  to 
obtain 
degree 
Brix 
value 

2. 0 . 

0.39 

3.6 . 

0.70 

2. 2 . 

.43 

3. 8 . 

.74 

2.4 . 

.47 

4.0 . 

.78 

2.  6 . 

.51 

4  2 

.81 

2.  8 . 

.54 

4.  4 . 

.85 

3. 0 . 

.58 

4.6 . 

.89 

3.  2 . 

.62 

4.  8 . 

.93 

3.4 . 

.66 

5.0 

.97 

'  Source:  “Refractometric  Determination  of  Soluble 
Solids  in  Citrus  Juices,”  by  J.  W.  Stevens  and  W.  E. 
Baier,  from  the  Analytical  Edition  of  Industrial  and 
Engineering  Chemistry,  vol.  II,  p.  447,  Aug.  15,  1939. 

(e)  Free  and  suspended  pulp.  “Free 
and  suspended  pulp”  means  particles  of 
membrane,  core,  peel  and  other  similar 
extraneous  material  that  settle  out  oh 
centrifuging  by  the  following  method: 

(1)  Skim  floating  fruit  cells  and  pulp 
from  the  sample  of  reconstituted  juice, 
and 

(2)  Fill  graduated  centrifuge  tubes,  of 
a  capacity  of  50  ml.,  with  the  skimmed 
reconstituted  grapefruit  juice  and  place 
in  a  suitable  centrifuge.  Adjust  the 
speed  according  to  diameter,  as  indicated 
in  Table  II,  and  centrifuge  for  exactly 
10  minutes.  As  used  herein,  “diameter” 
means  the  overall  distance  between  the 
bottoms  of  opposing  centrifuge  tubes  in 
operating  position.  After  centrifuging, 
the  milliliter  reading  at  the  top  of  the 
layer  of  pulp  in  the  tube  is  multiplied  by 
2  to  give  the  percentage  of  pulp. 

Table  II  • 


Diameter 

(Inches) 

Approxi¬ 
mate  revo¬ 
lutions  per 
minute 

Diameter 

(inches) 

Approxi¬ 
mate  revo¬ 
lutions  per 
minute 

10  . 

1,609 

15)3 . 

1,295 

iolA . 

1,570 

16- . 

1,271 

11 

L  534 

16)3 . 

1,253 

11V£ . 

1,500 

i7.;. . 

1,234 

12 

1,468 

17  Vi . 

1,216 

12)3  . 

1,  438 

18 . 

1,199 

13 

1,410 

18  *4  _ 

1,182 

iav$ 

1,384 

19... . 

1,167 

14  T 

1,359 

1913  _ 

1,152 

14L£ . 

1,336 

20 . 

1, 137 

i5.;. . 
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SCORE  SHEET 

§  52.3490  Score  sheet  for  concentrated 
grapefruit  juice  for  manufacturing. 


Size  and  kind  of  container . . . . 

Container  mark  or  Identification _ _ 

Label  (including  reconstitution  factor) . 

Liquid  measure  (fluid  ounces)... . . 

Net  weight . . . . 

Brix  value  of  concentrate  (corrected  for  acid) . 

Anhydrous  citric  acid  in  concentrate  (percent  by 

weight) . - . . 

Brix  value  to  acid  ratio - - - - 

Reconstitutes  properly:  (Yes)  (No) 


Factors 

Score  points 

Color . . . 

20 

f(  A-Mfg.)  17-20 

<(C-Mfg.)  >14-16 

USStd-Mfg.)  >  0-13 

(A-Mfg.)  34-40 

((C-Mfg.)  >  28-33 

Defects . 

40 

Flavor - 

40 

|(SStd-Mfg.)  >0-27 
j(  A-Mfg.)  34-40 

((C-Mfg.)  1 28-33 

Total  score . 

100 

USStd-Mfg.)  >0-27 

Grade  for  manufacturing. 


i  Indicates  limiting  rule. 

LOT  CERTIFICATION  TOLERANCES 

§  52.3491  Tolerances  for  certification 
of  officially  drawn  samples,  (a)  When 
certifying  samples  that  have  been  offi¬ 
cially  drawn  and  which  represent  a  spe¬ 
cific  lot  of  concentrated  grapefruit  juice 
for  manufacturing  the  grade  for  such  lot 
will  be  determined  by  averaging  the  total 
scores  of  the  containers  comprising  the 
sample,  if,  (1)  such  containers  meet  all 
of  the  applicable  grade  requirements  of 
the  factors  of  quality  that  are  not  rated 
by  score  points;  (2)  all  containers  com¬ 
prising  the  sample  meet  all  applicable 
standards  of  quality  promulgated  under 
the  Federal  Food,  Drug,  and  Cosmetic  Act 
and  in  effect  at  the  time  of  the  aforesaid 
certification;  and  (3)  with  respect  to 
those  factors  which  are  rated  by  score 
points: 

(i)  Not  more  than  one-sixth  of  the 
containers  fails  to  meet  the  grade  indi¬ 
cated  by  the  average  of  such  total  scores ; 

(ii)  None  of  the  containers  falls  more 

than  four  points  below  the  minimum 
score  for  the  grade  indicated  by  the 
average  of  such  total  scores;  —  , 

(iii)  None  of  the  containers  falls  more 
than  one  grade  below  the  grade  indi¬ 
cated  by  the  average  of  such  total  scores; 
and 

(iv)  The  average  score  of  all  con¬ 
tainers  for  any  factor  subject  to  a  limit¬ 
ing  rule  is  within  the  score  range  of  that 
factor  for  the  grade  indicated  by  the 
average  of  the  total  scores  of  the  con¬ 
tainers  comprising  the  sample. 

Effective  time.  The  United  States 
Standards  for  Grades  of  Concentrated 
Grapefruit  Juice  for  Manufacturing 
(which  is  the  first  issue)  contained  in 
this  subpart  shall  become  effective  on 
date  of  publication  hereof  in  the  Federal 
Register. 

It  is  hereby  found  and  determined 
that  it  is  unnecessary,  impractical,  and 
contrary  to  the  public  interest  to  post¬ 
pone  the  effective  date  of  this  document 
later  than  the  date  of  its  publication  in 
the  Federal  Register  because: 

(1)  The  packing  of  grapefruit  juice 
products  is  now  in  progress ; 


(2)  The  grapefruit  juice  industry  is 
aware  of  the  nature  of  these  standards 
in  that  notice  of  proposed  rule  making 
in  this  regard  was  published  in  the  Fed¬ 
eral  Register  issue  of  February  7,  1957 
(22  F.  R.  760) ; 

(3)  Numerous  and  detailed  discus¬ 
sions  have  been  held  with  industry  rep¬ 
resentatives  relative  to  provisions  in¬ 
cluded  in  the  grade  standards; 

(4)  The  industry  generally  has  ex¬ 
pressed  agreement  with  the  provisions  of 
the  standards; 

(5)  There  is  an  immediate  need  for 
these  standards  for  marketing  purposes; 
and 

(6)  No  special  preparation  by  the  per¬ 
sons  affected  for  the  putting  of  these 
standards  in  effect  will  be  necessary. 

Dated:  March  15,  1957. 

[seal]  Frank  E.  Blood, 

Acting  Deputy  Administrator, 

Marketing  Services. 

IF.  R.  Doc.  57-2126;  Filed,  Mar.  19,  1957; 

8:51  a.  m.] 


Chapter  IX — Agricultural  Marketing 

Service  (Marketing  Agreements  and 

Orders),  Department  of  Agriculture 

Part  904 — Milk  in  Greater  Boston 
Marketing  Area 

ORDER  SUSPENDING  CERTAIN  PROVISIONS 

Pursuant  to  the  applicable  provisions 
of  the  Agricultural  Marketing  Agreements 
Act  of  1937,  as  amended  (7  U.  S.  C.  601 
et  seq.),  hereinafter  referred  to  as  the 
“act”,  and  of  the  order,  as  amended,  (7 
CFR  Part  904),  regulating  the  handling 
of  milk  in  the  Greater  Boston,  Massa¬ 
chusetts,  marketing  area,  hereinafter  re¬ 
ferred'  to  aS  the  “order”,  it  is  hereby 
found  and  determined  that  for  the 
month  of  April  1957: 

(a)  The  figures  “1956” -as  they  appear 
in  §  904.21  (f)  do  not  tend  to  effectuate 
the  declared  policy  of  the  act. 

Because  of  the  wording  of  §  904.21  (f) 
of  the  order,  the  plants  which  became 
subject  to  the  order  as  a  result  of  ex¬ 
tension  of  the  area  to  include  the  towns 
of  Framingham,  Natick,  Wayland  and 
Weston  would  be  denied  pool  status  dur¬ 
ing  the  month  of  April  1957.  Failure  to 
suspend  that  part  of  the  provisions 
quoted  above  will  create  undue  hardship 
to  producers  supplying  plants  of  newly 
regulated  handlers  and  will  disrupt 
orderly  marketing  conditions  in  the 
Greater  Boston,  Massachusetts,  market¬ 
ing  area. 

(b)  Notice  of  proposed  rule  making, 
public  procedure  thereon,  and  30  days 
notice  of  the  effective  date  hereof,  are 
impracticable,  unnecessary,  and  con¬ 
trary  to  the  public  interest  for  reasons 
stated  under  (a)  above  and  in  that: 

1.  The  information  upon  which  this 
action  is  based  did  not  become  available 
in  time  for  such  compliance. 

2.  This  suspension  order  does  not  re¬ 
quire  of  persons  affected  substantial  or 
extensive  preparation  prior  to  its  effec¬ 
tive  date. 

Therefore  good  cause  exists  for  mak¬ 
ing  this  order  effective  April  1,1957. 


It  is  therefore  ordered.  That  the  figures 
“1956”  as  they  appear  in  §  904.21  (f)  be 
and  they  are  hereby  suspended  for  the 
month  of  April  1957. 

(Sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c) 

Done  at  Washington,  D.  C.,  this  15th 
day  of  March  1957. 

[seal]  Earl  L.  Butz, 

Assistant  Secretary. 

[F.  R.  Doc.  57-2125;  Filed,  Mar.  19,  1957; 
8:51  a.  m.] 


TITLE  14— CIVIL  AVIATION 

Chapter  II — Civil  Aeronautics  Admin¬ 
istration,  Department  of  Commerce 

[Arndt.  4] 

Part  600 — Designation  of  Civil  Airways 

ALTERATIONS 

The  civil  airway  alterations  appearing 
hereinafter  have  been  coordinated  with 
the  civil  operators  involved,  the  Army, 
the  Navy  and  the  Air  Force,  through  the 
Air  Coordinating  Committee,  Airspace 
Panel,  and  are  adopted  to  become  effec¬ 
tive  when  indicated  in  order  to  promote 
safety.  Compliance  with  the  notice  pro¬ 
cedures,  and  effective  date  provisions  of 
section  4  of  the  Administrative  Proce¬ 
dure  Act  would  be  impracticable  and 
contrary  to  public  interest  and  there¬ 
fore  is  not  required. 

Part  600  is  amended  as  follows: 

1.  Section  600.18  Green  civil  airway 
\No.  8  ( Cold  Bay,  Alaska  to  Northway, 
Alaska )  is  amended  by  changing  the 
portion  between  the  Kenai,  Alaska, 
radio  range  station  and  the  Gulkana, 
Alaska,  radio  range  station  to  read: 
“Kenai,  Alaska,  radio  range  station;  the 
intersection  of  the  northeast  course  of 
the  Kenai  radio  range  and  a  line  bear¬ 
ing  266°  True  from  the  Anchorage  radio 
range  station;  Anchorage,  Alaska,  radio 
range  station;  the  intersection  of  the 
southeast  course  of  the  Skwentna, 
Alaska,  radio  range  and  a  line  bearing 
357°  True  from  the  Anchorage  radio 
range  station;  the  intersection  of  the 
southeast  course  of  the  Skwentna, 
Alaska,  radio  range  and  the  northeast 
course  of  the  Anchorage  radio  range; 
Gulkana,  Alaska,  radio  range  station;”. 

2.  Section  600.227  Red  civil  airway  No. 
27  ( Atlanta ,  Ga.,  to  Detroit,  Mich.)  is 
amended  by  correcting  the  portion  which 
reads:  “From  the  intersection  of  the 
south  course  of  the  Atlanta,  Ga.,  NAS 
radio  range  and  the  northeast  course  of 
the  Campbellton,  Ga.,  radio  range  via  the 
Atlanta,  Ga.,  NAS  radio  range  station;”, 
to  read:  “From  the  intersection  of  the 
south  course  of  the  Atlanta,  Ga.,  NAS 

'  radio  range  and  the  northeast  course  of 
the  Atlanta,  Ga.,  radio  range  via  the 
Atlanta,  Ga.,  NAS  radio  range  station. 

3.  Section  600.303  Red  civil  airway  No. 
103  ( Anchorage ,  Alaska,  to  Middleton 
Island,  Alaska )  is  amended  by  changing 
all  before  Kenai,  Alaska,  radio  range  sta¬ 
tion  to  read:  “From  the  Anchorage, 
Alaska,  radio  range  station  via  the  inter¬ 
section  of  a  line  bearing  266°  True  from 
the  Anchorage,  Alaska,  radio  range  sta¬ 
tion  and  the  northeast  course  of  the 
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Kenai,  Alaska,  radio  range;  Kenai, 
Alaska,  radio  range  station;*’. 

4.  Section  600.618  is  amended  by 
changing  caption  to  read:  “Blue  civil 
airway  No.  18  ( Paterson ,  N.  J.,  to  United 
States-Canadian  Border).”  and  by  de¬ 
leting  the  portion  which  reads:  “From 
the  intersection  of  the  northeast  course 
of  the  Philadelphia,  Pa.,  radio  range  and 
the  southwest  course  of  the  New  York, 
NTY.  (La  Ouardia) ,  radio  range  via  the 
intersection  of  the  northeast  course  of 
the  Philadelphia,  Pa.,  radio  range  and 
the  southwest  course  of  the  Idle  wild, 
N.  Y.,  radio  range;  the  Idlewild,  N.  Y., 
radio  range  station  to  the  intersection  of 
the  northeast  course  of  the  Idlewild, 
N.  Y.,  radio  range  and  the  east  course  of 
the  New  York,  N.  Y.  (La  Guardia) ,  radio 
range.” 

5.  Section  600.6003  VOR  civil  airway 
No.  3  ( Key  West,  Fla.,  to  Presque  Isle, 
Maine)  is  amended  by  changing  the  por¬ 
tion  which  reads:  “Savannah,  Ga., 
omnirange  station,  including  an  east 
alternate;”  to  read:  “Savannah,  Ga., 
omnirange  station,  including  an  east 
alternate  from  the  Jacksonville  omni¬ 
range  station  to  the  Savannah  omni¬ 
range  station  via  the  intersection  of  the 
Jacksonville  omnirange  026°  True  and 
the  Savannah  omnirange  180°  True 
radials;”  and  by  changing  the  portion 
which  reads:  “From  the  point  of  inter¬ 
section  of  the  Washington,  D.  C.,  ter¬ 
minal  omnirange  016*  True  and  the 
Herndon,  Va.,  omnirange  104°  True  ra¬ 
dials,  excluding  the  portion  which  over¬ 
laps  the  Washington  prohibited  area 
(P-56),  via  the  point  of  intersection  of 
the  Herndon  omnirange  045*  True  and 
the  Baltimore,  Md.,  omnirange  346°  True 
radials;  'point  of  intersection  of  the 
Herndon  omnirange  045*  True  and  the 
West  Chester  omnirange  253°  True  ra¬ 
dials;”  to  read:  “From  the  Riverdale, 
Md.,  nondirectional  radio  beacon  via  the 
Westminster,  Md.,  omnirange  station; 
point  of  intersection-of  the  Westminster 
omnirange  056°  True  and  the  West 
Chester  omnirange  253*  True  radials  j”. 

6.  Section  600.6008  VOR  civil  airway 
No.  8  ( Long  Beach,  Calif.,  to  Washing¬ 
ton,  D.  C.)  is  amended  by  changing  the 
portion  which  reads:  “Kremmling,  Colo., 
omnirange  station;”  to  read:  “Kremm¬ 
ling,  Colo.,  omnirange  station,  includ¬ 
ing  a  south  alternate;”. 

7.  Section  600.6Q19  VOR  civil  airway 
No.  19  (.El  Paso,  Tex.,  to  Great  Falls, 
Mont.)  is  amended  by  changing  the  por¬ 
tion  which  reads:  “intersection  of  the 
Kiowa  omnirange  360°  True  and  Chey¬ 
enne  omnirange  162°  True  radials;”  to 
read:  “intersection  of  the  Kiowa  omni¬ 
range  005°  True  and  the  Cheyenne  omni¬ 
range  110*  True  radials;”. 

8.  Section  60Q.6025  VOR  civil  airway 
No.  25  (Los  Angeles,  Calif.,  to  Ellens- 
burg.  Wash.)  is  amended  by  changing  the 
portion  which  reads:  “intersection  of  the 
Paso  Robles  omnirange  335*  True  and 
the  San  Francisco  omnirange  141°  True 
radials;  San  Francisco,  Calif.,  omni¬ 
range  station;  intersection  of  the  San 
Francisco  omnirange  304°  True  and  the 
Point  Reyes  omnirange  155°  True  ra¬ 
dials;”  to  read:  “intersection  of  the  Paso 
Robles  omnirange  335°  True  and  the 
Agnew  omnirange  141“  True  radials; 
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Agnew,  Calif.,  omnirange  station;  inter¬ 
section  of  the  Agnew  omnirange  304“ 
True  and  the  Point  Reyes  omnirange 
155*  True  radials;.  • 

9.  Section  600.6027  VOR  civil  airway 
No.  27  ( Los  Angeles,  Calif.,  to  Seattle, 
Wash.)  is  amended  by  changing  the  por¬ 
tion  which  reads:  “Point  Reyes,  Calif., 
omnirange  station,  including  an  east 
alternate  from  the  Salinas  omnirange 
station  to  the  Point  Reyes  omnirange^ 
station  via  the  San  Francisco,  Calif., 
omnirange  station  and  the  Oakland, 
Calif.,  omnirange  station  and  also  a  west 
alternate  from  the  Salinas  omnirange 
station  to  the  Point  Reyes  omnirange 
station  via  the  intersection  of  the  Sa¬ 
linas  300°  True  and  the  Point  Reyes 
omnirange  155“  True  radials;”  to  read: 
“Point  Reyes,  Calif.,  omnirange  station, 
including  a  west  alternate  from  the 
Salinas  omnirange  station  to  the  Point 
Reyes  omnirange  station  via  the  inter¬ 
section  of  the  Salinas  omnirange  300® 
True  and  the  Point  Reyes  omnirange 
155°  True  radials;”. 

10.  Section  600.6057  is  amended  to  . 
read: 

§  600.6057  VOR  civil  airway  No.  57 
(Evergreen,  Ala.,  to  Scotland,  Ind.). 
From  the  Evergreen,  Ala.,  omnirange 
station  via  the  intersection  of  the  Ever¬ 
green  omnirange  049°  True  and  the 
Birmingham  omnirange  180®  True  ra¬ 
dials;  Birmingham,  Ala.,  omnirange  sta¬ 
tion;  Muscle  Shoals,  Ala.,  omnirange 
station;  Graham,  Term.,  omnirange  sta¬ 
tion;  Bowling  Green,  Ky.,  omnirange 
station;  to  the  Scotland,  Ind.,  omnirange 
station. 

11.  Section  600.6081  is  amended  to 
read: 

§  600.6081  VOR  civil  airway  No.  81 
(Midland,  Tex.,  to  Pueblo,  Colo.).  From 
the  Midland,  Tex.,  omnirange  station 
via  the  Lubbock,  Tex.,  omnirange  sta¬ 
tion;  Amarillo,  Tex.,  omnirange  station, 
including  an  east  alternate;  Dalhart, 
Tex.,  omnirange  station,  including  an 
east  alternate;  to  the  Pueblo,  Colo., 
omnirange  station. 

12.  Section  600.6110  is  amended  to 
read: 

§  600.6110  VOR  civil  airway  No.  110 
(San  Francisco,  Calif.,  to  Altamont, 
Calif.).  From  the  point  of  intersection 
of  the  Agnew  omnirange  218®  True  and 
the  Salinas  omnirange  319°  True  radials 
via  the  Agnew,  Calif.,  omnirange  sta¬ 
tion;  to  the  point  of  intersection  of  the 
Agnew  omnirange  038°  True  and  the 
Modesto,  Calif.,  omnirange  273®  True 
radials. 

13.  Section  600.6114  is  amended  by 
changing  caption  to  read:  “ VOR  civil 
airway  No.  114  (Amarillo,  Tex.,  to  New 
Orleans,  La.).”  and  by  changing  all  be¬ 
fore  the  Wichita  Falls,  Tex.,  omnirange 
station  to  read:  “From  the  Amarillo, 
Tex.,  omnirange  station  via  the  Chil¬ 
dress,  Tex.,  omnirange  station,  including 
a  south  alternate;  Wichita  Falls,  Tex., 
omnirange  station;”. 

14.  Section  600.6143  VOR  civil  airway 
No.  143  (Charlotte,  N.  C.,  to  Washington, 
D.  C.)  is  amended  by  changing  the  por¬ 
tion  which  reads;  “Charlotte  omnirange 


359®  True”  to  read:  “Charlotte  omni¬ 
range  005°  True”. 

15.  Section  600.6137  is  amended  to 
read: 

§  600.6137  VOR  civil  airway  No. 

137  •  (Thermal,  Calif.,  to  Ukiah,  Calif.). 
From  the  Thermal,  Calif.,  omnirange 
station  via  the  Palmdale,  Calif.,  omni¬ 
range  station;  point  of  intersection  of 
the  Bakersfield,  Calif.,  omnirange  210® 
True  and  the  Coalinga  omnirange  152® 
True  radials;  Coalinga,  Calif.,  omni¬ 
range  station ;  Salinas,  Calif.,  omnirange 
station;  Agnew,  Calif.,  omnirange  sta¬ 
tion;  Oakland,  Calif.,  omnirange  sta¬ 
tion;  Point  Reyes,  Calif.,  omnirange 
station;  intersection  of  the  Point  Reyes 
omnirange  306°  True  and  the  Ukiah 
omnirange  172°  True  radials;  to  the 
Ukiah,  Calif.,  omnirange  station. 

16.  Section  600.6199  is  amended  to 
read: 

§  600.6199  VOR  civil  airway  No.  199 
(Fresno,  Calif.,  to  Ukiah,  Calif.).  From 
the  Fresno,  Calif.,  omnirange  station  via 
the  intersection  of  the  Fresno  omnirange 
287°  True  and  the  Agnew  omnirange 
111®  True  radials;  Agnew,  Calif.,  omni¬ 
range  station ;  intersection  of  the  Agnew 
omnirange  304°  True  and  the  Ukiah 
omnirange  172°  True  radials;  to  the 
Ukiah,  Calif.,  omnirange  station. 

17.  Section  600.6251  is  amended  to 
read: 

§  600.6251  VOR  civil  airway  No.  251 
(Washington,  D.  C.,  to  New  York N.  Y.). 
From  the  Riverdale,  Md.,  nondirectional 
radio  beacon  via  the  Westminster,  Md., 
omnirange  station;  Pottstown,  Pa.,  omni¬ 
range  station;  point  of  intersection  of 
the  Pottstown  omnirange  044°  True  and 
the  Allentown,  Pa.,  omnirange  103°  True 
radials;  to  the  Caldwell,  N.  J.,  omnirange 
station. 

18.  Section  600.6257  is  added  to  read: 

§  600.6257  VOR  civil  airway  No.  257 
(Delta,  Utah,  to  Ogden,  Utah).  From 
the  Delta,  Utah,  omnirange  station  via 
the  intersection  of  the  Delta  omnirange 
004°  True  and  the  Ogden  omnirange  194® 
True  radials;  to  the  Ogden,  Utah,  omni¬ 
range  station.  The  portion  of  this  air¬ 
way  below  11,000  feet  mean  sea  level 
which  overlaps  and  lies  within  the  Des¬ 
eret  restricted  area  (R-514)  is  excluded. 

19.  Section  600.6265  is  added  to  read: 

§  600.6265  VOR  civil  airway  No.  265 
(Washington,  D.  C.,  to  Harrisburg,  Pa.). 
From  the  Riverdale,  Md.,  nondirectional 
radio  beacon  via  the  Westminster,  Md., 
omnirange  station;  point  of  intersection 
of  the  Westminster  omnirange  345°  True 
and  the  Harrisburg  omnirange  196°  True 
radials;  to  the  Harrisburg,  Pa.,  omni¬ 
range  station. 

20.  Section  600.6267  is  added  to  read:  / 

§  600.6267  VOR  civil  airway  No.  267 . 
[Unassigned.] 

21.  Section  600.6268- is  added  to  read: 

§  600.6268  VOR  civil  airway  No.  268 
(Keymar,  Md.,^0  Baltimore,  Md.) .  From 
the  point  of  intersection  of  the  Martins- 
burg,  W.  Va.,  omnirange  072°  True  and 
the  Herndon,  Va.,  omnirange  015°  True 
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radials  via  the  Westminster,  Md.,  omni¬ 
range  station;  to  the  Baltimore,  Md., 
omnirange  station. 

(Sec.  205,  52  Stat.  984,  as  amended;  49  U.  S.  C. 
425.  Interpret  or  apply  sec.  302,  52  Stat.  985, 
as  amended;  49  U.  S.  C.  452) 

This  amendment  shall  become  effec¬ 
tive  0001  e.  s.  t.,  April  11, 1957. 

[seal]  James  T.  Pyle, 

Administrator  of  Civil  Aeronautics. 

[F.  R.  Doc.  57-2090;  Filed,  Mar.  19,  1957; 
8:45  a.  m.] 
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[Arndt.  5]  v 

Part  601 — Designation  op  Control 
Areas,  Control  Zones,  and  Reporting 
Points 

ALTERATIONS 

The  control  area,  control  zone  and  re¬ 
porting  point  alterations  appearing 
hereinafter  have  been  coordinated  with 
the  civil  operators  involved,  the  Army, 
the  Navy  and  the  Air  Force,  through  the 
Air  Coordinating  Committee  Airspace 
Panel,  and  are  adopted  to  become  effec¬ 
tive  when  indicated  in  order  to  promote 
safety.  Compliance  with  the  notice  pro¬ 
cedures,  and  effective  date  provisions  of 
section  4  of  the  Administrative  Pro* 
cedure  Act  would  be  impracticable  and 
contrary  to  public  interest  and  therefore 
is  not  required. 

Part  601  is  amended  as  follows: 

1.  Section  601.618  is  amended  by 
changing  caption  to  read;  “ Blue  civil 
airway  No.  18  control  areas  ( Paterson , 
N.  J..  to  United  States-Canadian 
Border) ." 

2.  Section  601.1173  Control  area  ex¬ 
tension  ( San  Francisco,  Calif.)  is 
amended  by  changing  the  last  sentence 
to  read:  “The  portion  of  this  control 
area  extension  which  lies  within  Point 
Reyes  warning  area  (W-513)  is  excluded 
below  3000  feet  mean  sea  level  between 
the  hours  8 :00  p.  m.  and  8 :00  a.  m.  P.  s.  t. 
daily,  and  is  excluded  entirely  between 
the  hours  8 :00  a.  m.  and  8 :00  p.  m.  P.  s.  t. 
daily.” 

3.  Section  601.1186  Control  area  ex¬ 
tension  ( Tucson ,  Arlz.)  is  amended  by 
adding  the  following  portion  to  present 
control  area:  “and  the  airspace  in  the 
southwest  quadrant  of  the  Tucson  radio 
ran^e  lying  within  a  30-mile  radius  of 
the  radio  range  station.” 

4.  Section  601.1210  Control  area  ex¬ 
tension  ( Olathe ,  Kans.)  is  amended  by 
changing  the  words  in  the  first  portion 
which  read;  “to  a  point  at  latitude 
39°17'00",  longitude  96°23'00",”  to 
read:  “to  a  point  at  latitude  39°26'00", 
longitude  96°25'00",”  and  by  changing 
the  last  portion  which  reads:  “thence 
north  along  the  western  edge  of  VOR 
civil  airway  No.  15  to  a  point  at  latitude 
39°55'10",  longitude  95°00'45".”  to 
read:  “thence  north  along  the  western 
edge  of  VOR  civil  airway  No.  15  to  the 
St.  Joseph,  Mo.,  omnirange  station.” 

5.  Section  601.1277  Control  area  ex¬ 
tension  ( Denver ,  Colo.)  is  amended  by 
changing  the  words  which  read:  “that 
airspace  northeast  of  Denver  bounded  on 
the  east  by  VOR  civil  airway  No.  19,”  to 


read:  “that  airspace  northeast  of  Den¬ 
ver  bounded  on  the  east  and  northeast 
by  VOR  civil  airway  No.  19,”. 

6.  Section  601.1422  is  added  to  read: 

§  601.1422  Control  area  extension 
(.Duluth,  Minn.).  That  airspace  within 
a  30-mile  radius  of  the  Duluth,  Minn., 
omnirange  station  bounded  on  the  north 
by  the  274°  True  radial  of  the  Duluth 
omnirange  and  on  the  east  by  VOR  civil 
airway  No.  13. 

7.  Section  601.2174  is  amended  to 
read: 

§  601.2174  Burbank,  Calif.,  control 
zone.  Within  a  5-mile  radius  of  the 
Lockheed  Air  Terminal,  Burbank,  in¬ 
cluding  the  airspace  within  a  5 -mile 
radius  of  the  San  Fernando  Valley  Air¬ 
port,  Van  Nuys,  Calif.,  and  the  airspace 
within  a  3 -mile  radius  of  the  Grand  Cen¬ 
tral  Airport,  Glendale,  Calif. 

8.  Section  601.2186  San  Diego,  Calif., 
control  zone  is  amended  by  adding  the 
following  portion  to  present  control  zone : 
“and  within  2  miles  either  side  of  the 
£95°  True  radial  of  the  San  Diego  ter¬ 
minal  omnirange  extending  from  the 
terminal  omnirange  station  to  a  point 
10  miles  northwest.” 

9.  Section  601.2399  is  added  to  read: 

§  601.2399  Del  Rio,  Tex.,  control  zone. 
Within  5  miles  radius  of  Laughlin  Air 
Force  Base,  Del  Rio,  Tex.,  and  within  2 
miles  either  side  of  a  line  extending  from 
the  center  of  the  Air  Force  Base  north¬ 
westward  to  the  Laughlin  AFB  non- 
directional  radio  beacon. 

10.  Section  601.4018  Green  civil  air¬ 
way  No.  8  ( Cold  Bay,  Alaska,  to  North¬ 
way,  Alaska)  is  amended  by  deleting  the 
following  reporting  point:  “the  inter¬ 
section  of  the  northeast  course  of  the 
Kenai,  Alaska,  radio  range  and  the  west 
course  of  the  Anchorage  (Merrill), 
Alaska,  radio  range;”  and  by  adding  the 
following  reporting  points  in  lieu  there¬ 
of:  “the  intersection  of  the  northeast 
course  of  the  Kenai,  Alaska,  radio  range 
and  a  line  bearing  266°  True  from  the 
Anchoragp,  Alaska,  radio  range  station; 
the  intersection  of  the  southeast  course 
of  the  Skwentna,  Alaska,  radio  range 
and  a  line  bearing  357°  True  from  the 
Anchorage,  Alaska,  radio  range  station;”. 

11.  Section  601.4626  is  amended  to 
read: 

§  601.4626  Blue  civil  airway  No.  26 
(Anchorage,  Alaska,  to  Fairbanks, 
Alaska).  Talkeetna,  Alaska,  nondirec- 
tional  radio  beacon;  Summit,  Alaska, 
radio  range  station. 

12.  Section  601.4618  is  amended  by 
changing  caption  to  read  “Blue  civil  air¬ 
way  NO.  18  ( Paterson ,  N.  J.,  to  United 
States-Canadian  Border) .” 

13.  Section  601.6003  is  amended  to 
read: 

'  §  601.6003  VOR  civil  airway  No.  3  con¬ 
trol  areas  (Key  West,  Fla.,  to  Presque  Isle, 
Maine).  All  of  VOR  civil  airway  No.  3 
including  east  and  west  alternates,  but 
excluding  all  the  airspace  between  the 
main  airway  and  its  west  alternate  ex¬ 
tending  from  the  Florence,  S.  C.,  omni¬ 
range  stationto  the  Raleigh,  N.  C.,  omni¬ 
range  station. 
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14.  Section  601.6027  is  amended  to 
read: 

§  601.6027  VOR  civil  airivay  No.  27 
control  areas  (Los  Angeles,  Calif.,  to 
Seattle,  Wash.) .  All  of  VOR  civil  airway 
No.  27,  including  west  alternates. 

,  15.  Section  601.6057  is  amended  to 
read: 

§  601.6057  VOR  civil  airway  No.  57 
control  areas  (Evergreen,  Ala.,  to  Scot¬ 
land,  Ind.) .  All  of  VOR  civil  airway  No. 
57. 

16.  Section  601.6081  is  amended  to 
read: 

§  601.6081  VOR  civil  airway  No.  81 
control  areas  (Midland,  Tex.,  to  Pueblo, 
Colo.).  All  of  VOR  civil  airway  No.  81, 
including  east  alternates. 

17.  Section  601.6114  is  amended  to 
read: 

§  601.6114  VOR  civil  airway  No.  114 
control  areas  (Amarillo,  Tex.,  to  New 
Orleans,  La.).  All  of  VOR  civil  airway 
No.  114,  including  north  alternates  and  a 
south  alternate. 

18.  Section  601.6133  is  amended  to 
read: 

|  601.6133  VOR  civil  airumy  No.  133 
control  areas  (Parkersburg,  W.  Va.,  to 
Traverse  City,  Mich.) .  All  of  VOR  civil 
airway  No.  133. 

19.  Section  •  601.6137  is  amended  to 
read: 

§  601.6137  VOR  civil  airway  No.  137 
control  areas  (Thermal,  Calif.,  to  Ukiah, 
Calif.) .  All  of  VOR  civil  airway  No.  137. 

20.  Section  60L6251  is  amended  to 
read: 

§  601.6251  VOR  civil  airway  No.  251 
control  areas  (Washington,  D.  C.,  to  New 
York,  N.  Y.).  All  of  VOR  civil  airway 
No.  251.  . 

21.  Section  601.6257  is  amended  to 
read: 

§  601.6257  VOR  civil  airway  No.  257 
control  areas  (Delta,  Utah,  to  Ogden, 
Utah) .  All  of  VOR  civil  airway  No.  257. 

22.  Section  601.6265  is  added  to  read: 

§  601.6265  VOR  civil  airway  No.  265 
control  areas  (Washington,  D.C  ,  to  Har¬ 
risburg,  Pa.).  All  of  VOR  civil  airway 
No.  265. 

23.  Section  601.6267  is  added  to  read: 

§  601.6267  VOR  civil  airway  No.  267 
control  areas.  [Unassigned.] 

24.  Section  601.6268  is  added  to  read: 

§  601.6268  VOR  civil  airway  No.  268 
control  areas  (Keymar,  Md.,  to  Balti- 
v  more ,  Md.) .  All  of  VOR  civil  airway  No. 
268. 

25.  Section  601.7001  VOR  Domestic 
reporting  points  is  amended  by  adding 
the  following  reporting  points: 

Farina  Intersection :  The  intersection  of 
the  Vandalla,  Ill.,  omnirange  136*  True  and 
the  Troy,  Ill.,  omnirange  084*  True  radials. 

North  Bend  Intersection:  The  intersec¬ 
tion  of  the  Bradford,  Pa.,  omnirange  127* 
True  and  the  WUliamsport,  Pa.r  omnirange 
271*  True  radials. 
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Roscoe  Intersection:  The  Intersection  of 
the  Appleton,  Ohio,  omnirange  085*  True  and 
the  Mansfield,  Ohio,  omnirange  149*  True 
radlals. 

by  changing  the  following  reporting 
point  to  read:  -r-* 

Saltalr  Intersection:  The  Intersection  of 
the  Salt  Lake  City,  Utah,  omnirange  265* 
True  and  the  Ogden.  Utah,  omnirange  194* 
True  radlals. 

and  by  revoking  the  following  report¬ 
ing  points: 

Adamsville  Intersection:  The  Intersection 
of  the  Appleton,  Ohio,  omnirange  085*  True 
and  the  Mansfield,  Ohio,  omnirange  149” 
True  radlals. 

Mooresvllle  Intersection:  The  intersection 
of  the  Charlotte,  N.  C.,  omnirange  359°  True 
and  the  Spartanburg,  S.  C.,  omnirange  057” 
True  radlals. 

Anniston,  Ala.,  omnirange  station. 
LaOrange,  Ga„  omnirange  station. 
Tuscaloosa,  Ala.,  omnirange  station.  , 

(Sec.  205,  52  Stat.  984,  as  amended;  49  U.  S.  C. 
425.  Interpret  or  apply  sec.  601,  52  Stat. 
1007,  as  amended;  49  U.  S.  C.  551) 

This  amendment  shall  become  effec¬ 
tive  0001  e.  s.  t.,  April  11,  1957. 

[sealI  Jambs  T.  Pyle, 

Administrator  of  Civil  Aeronautics. 

IP.  R.  Doc.  57-2091;  Piled,  Mar.  19.  1957; 
8:45  a.  m.] 


TITLE  1 5 — COMMERCE  AND 
*  FOREIGN  TRADE 

Chapter  III — Bureau  of  Foreign  Com¬ 
merce,  Department  of  Commerce 

Subchapter  B  -  Export  Regulations 

[8th  Gen.  Rev.  of  Export  Regs.,  Arndt.  29] 

Part  373 — Licensing  Policies  and 

Related  Special  Provisions 

MISCELLANEOUS  AMENDMENTS 

Section  373.40  Iron  and  steel,  para¬ 
graph  (d)  Iron  and  steel  scrap.  Schedule 
B  Nos.  601010,  601040,  601050,  601070, 
and  601090  is  amended  in  the  following 
particulars: 

1.  Subparagraph  (3)«is  amended  to 

read  as  follows:  / 

(3)  Offshore  scrap.  License  applica¬ 
tions  to  export  these  scrap  commodities 
from  an  Ameiican  possession  or  terri¬ 
tory  outside  the  continental  United 
States,  including  Alaska,  are  not  subject 
to  the  requirements  of  subparagraph  (4) 
of  this  paragraph,  but  shall  in  all  cases 
include  the  following  certification: 

I  (We)  certify  that  the  commodities  de¬ 
scribed  In  this  application  originated  in. 
(name  of  United  States  territory  or  posses¬ 
sion)  and  will  be  exported  from  (name  of 
United  States  territory  or  possession). 

2.  Subparagraph  (4)  is  amended  by 
adding  the  words  “other  than  offshore 
scrap”  after  Schedule  B  No.  601010  in  the 
first  sentence  thereof. 

(Sec.  3,  63  Stat.  7,  as  amended;  50  U.  S.  C. 
App.  2023.  E.  O.  9630,  10  F.  R.  12245,  3  CFR, 
1945  Supp.,  E.  O.  9919,  13  F.  R.  59,  3  CFR* 
1948  Supp.) 


This  amendment  shall  become  effec¬ 
tive  as  of  March  20,  1957. 

Lorxng  K.  Macy, 

Director, 

Bureau  of  Foreign  Commerce: 

[F.  R.  Doc.  57-2122;  Filed,  Mar.  19.  1957; 

8:50  a.  m.J 

TITLE  16— COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade  Commission 

[Docket  6643] 

Part  13 — Digest  of  Cease  and  Desist 
Orders 

martin  gherstein  et  al. 

Subpart — Furnishing  false  guaranties .* 

5  13.1053  Furnishing  false  guaranties : 
Pur  Products  Labeling  Act.1  Subpart — 
Invoicing  products  falsely:  §  13.1108  In¬ 
voicing  products  falsely:  Pur  Products 
Labeling  Act.  Subpart — Misbranding  or 
mislabeling:  §  13.1212  Formal  regulatory 
and  statutory  requirements:  Pur  Prod- 
upts  Labeling  Act:  §  13.1255  Manufacture 
or  preparation:  Pur  Products  Labeling 
Act.  Subpart — Neglecting,  unfairly  or 
deceptively,  to  make  material  disclosure: 

§  13.1852  Formal  regulatory  and  statu¬ 
tory  requirements:  Fur  Products  Label¬ 
ing  Act;  §  13.1865  Manufacture  or  prepa¬ 
ration:  Pur  Products  Labeling  Act. 

(Sec.  6,  38  Stat.  721;  15  U.  S.  C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended; 
sec.  8,  65  Stat.  179;  15  U.  S.  C.  45,  69f) 
[Cease  and  desist  order,  Martin  Gherstein 
et  al.  trading  as  M.  Gerstein  &  Sons,  New 
York,  N.  Y.,  Docket  6643,  Mar.  7,  1957] 

In  the  Matter  of  Martin  Gherstein 
( Erroneously  Referred  to  in  the  Com¬ 
plaint  as  Martin  Gerstein)  and  Daniel 
Harris,  Individually  and  as  Copartners 
Trading  as  M.  Gerstein  &  Sons 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission  charging  a  New  York  City 
furrier  with  violating  the  Pur  Products 
Labeling  Act  by  failing  to  disclose  on 
labels  that  certain  fur  products  were 
dyed  and  failing  to  label  fur  products 
as  required  by  the  act;  by  invoicing  arti¬ 
ficially  colored  fur  as  natural;  and  by 
furnishing  false  guaranties  that  certain 
of  their  fur  products  were  not  mis¬ 
branded,  falsely  invoiced,  and  falsely 
advertised. 

Following  entry  of  an  agreement  for  a 
consent  order,  the  hearing  examiner 
made  his  initial  decision  -and  order  to 
cease  and  desist  which  became  on  March 
7  the  decision  of  the  Commission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered.  That  the  respondents, 
Martin  Gherstein  (erroneously  referred 
to  in  the  complaint  as  Martin  Gerstein) 
and  Daniel  Harris,  individually  and  as 
copartners  trading  as  M.  Gerstein  & 
Sons,  or  under  any  other  trade  name, 
and  respondents’  representatives,  agents, 
and  employees,  directly  or  through  any 
corporate  or  other  device,  in  connection 


•New. 


with  the  introduction  into  commerce,  or 
the  sale  or  advertising  or  offering  for 
sale  in  commerce,  or  the  transportation 
or  distribution  in  commerce,  of  any  fur 
products,  or  in  connection  with  the  sale, 
advertising,  offering  for  sale,  transpor¬ 
tation,  or  distribution  of  any  fur  product 
which  is  made  in  whole  or  in  part  of 
fur  which  had  been  shipped  and  received 
in  commerce,  as  “commerce”,  “fur”,  and 
“fur  product”  are  defined  in  the  Pur 
Products  Labeling  Act,  do  forthwith 
cease  and  desist  from: 

A.  Misbranding  fur  products  by: 

1.  Falsely  or  deceptively  labeling  or 
otherwise  identifying  any  such  product 
by  failing  to  disclose  that  the  fur  product 
is  dyed; 

2.  Failing  to  affix  labels  to  fur  products 
showing: 

(a)  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs 
contained  in  the  fur  product  as  set  forth 
in  the  Pur  Products  Name  Guide  and  as 
prescribed  under  the  rules  and  regula¬ 
tions; 

(b)  That  the  fur  product  contains  or  is 
composed  of  used  fur,  when  such  is  a 
fact; 

(c)  That  the  fur  product  contains  or 
is  composed  of  bleached,  dyed  or  other¬ 
wise  artificially  colored  fur,  when  such 
is  a  fact; 

'(d)  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails,  bellies,  or  waste  fur,  when  such  is 
a  fact; 

(e)  The  name,  or  other  identification 
Issued  and  registered  by  the  Commission, 
of  one  or  more  persons  who  manufac¬ 
tured  such  fur  product  for  introduction 
into  commerce,  introduced  it  into  com¬ 
merce,  sold  it  in  commerce,  advertised 
or  offered  it  for  sale  in  commerce,  or 
transported  or  distributed  it  in  com¬ 
merce; 

(f)  The  name  of  the  country  of  origin 
of  any  imported  furs  used  in  the  fur 
product. 

0  B.  Falsely  or  deceptively  invoicing  fur 
products  by : 

1.  Failing  to  furnish  invoices  to  pur¬ 
chasers  of  fur  products  showing: 

(a)  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs 
contained  in  the  fuf-  product,  as  set  forth 
in  the  Pur  Products  Name  Guide  and  as 
prescribed  under  the  rules  and  regula¬ 
tions; 

(b)  That  the  fur  product  contains  or 
is  composed  of  used  fur,  when  such  is  a 
fact.-' 

(c)  That  the  fur  product  contains  or  is 
composed  of  bleached,  dyed  or  otherwise 
artificially  colored  fur,  when  such  is  a 

.  fact; 

(d)  That  the  fur -product  is  composed 
in  whole  or  in  substantial  part  uf  paws, 
tails,  bellies,  or  Waste  fur,  when  such  is  a 
fact; 

(e)  The  name  and  address  of  the  per-- 
son  issuing  such  invoice; 

(f)  The  name  of  the  country  of  origin 
of  any  imported  furs  contained  in  a  fur 
product. 

2.  Furnishing  invoices  which  contain 
th^  name  or  names  of  any  animal  or 
animals  other  than  the  name  or  names 
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as  required  in  paragraph  B,  1  (a)  above, 
or  contain  any  form  of  misrepresentation 
or  deception,  directly  or  by  implication, 
with  respect  to  such  fur  product  or  fur. 

C.  Furnishing  false  guaranties  that  fur 
products  or  fur  are  not  misbranded, 
falsely  advertised  or  falsely  invoiced  un¬ 
der  the  provisions  of  the  Fur  Products 
Labeling  Act,  when  there  is  reason  to 
believe  that  the  fur  products  or  fur 
falsely  guaranteed  may  be  introduced 
into  or  sold,  transported  or  distributed 
in  commerce. 

By  “Decision  of  the  Commission”,  etc., 
report  of  compliance  was  required  as 
follows: 

It  is  ordered,  That  respondents  herein 
shall,  within  sixty  (60)  days  after  serv¬ 
ice  upon  them  of  this  order,  file  with  the 
Commission  a  report  in  writing  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  the  order 
to  cease  and  desist. 

Issued:  March  7, 1957. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary . 

[F.  R.  Doc.  57-2104;  Piled,  Mar.  19,  1957; 

8:47  a.  m.]  * 


[Docket  6668] 

Part  13 — Digest  of  Cease  and  Desist 
Orders 

ROBERT  KOSLOW 

Subpart — Advertising  falsely  or  mis¬ 
leadingly :v§  13.30  Composition  of  goods: 
Pur  Products  Labeling  Act;  §  13.73  For¬ 
mal  regulatory  and  statutory  require¬ 
ments:  Fur  Products  Labeling  Act; 

§  13.155  Prices:  Usual  as  reduced,  spe¬ 
cial,  etc.  Subpart — Invoicing  products 
falsely:  §  13.1108  Invoicing  products 
falsely:  Fur  Products  Labeling  Act. 
Subpart — Misbranding  or  mislabeling: 

§  13.1212  Formal  regulatory  and  statu¬ 
tory  requirements:  Fur  Products  Label¬ 
ing  Act;  §  13.1280  Price:  §  13.1355  Value. 
Subpart — Neglecting,  unfairly  or  decep¬ 
tively,  to  make  material  disclosure: 

§  13.1845  Ccm position:  Fur  Products 
Labeling  Act;  §  13.1852  Formal  regula¬ 
tory  and  statutory  requirements:  Fur 
Products  Labeling  Act. 

\  (Sec.  6.  38  Stat.  721;  15  U.  S.  C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 
8,  65  Stat.  179;  15  U.  S.  C.  45,  69f)  [Cease 
\  and  desist  order,  Robert  Koslow  trading  as 
Koslow’s,  Port  Worth,  Texas,  Docket  6668, 
Mar.  6. 1957] 

In  the  Matter  of  Robert  Koslow,  an  In¬ 
dividual,  Trading  and  Doing  Business 
as  Koslow’s 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission  charging  a  furrier  in  Fort 
Worth,  Tex.,  with  violating  the  Fur  Prod¬ 
ucts  Labeling  Act  by  advertisements  in 
newspapers  which  failed  to  disclose  the 
i  names  of  animals  producing  the  fur  con- 
e  tained  in  certain  products  or  that  fur 
products  were  composed  of  artificially 
colored  fur  or  of  paws,  tails,  bellies,  or 
waste  fur,  and  which  represented  prices 
No.  54— —2 


falsely  as  reduced;  by  means  of  labels 
which  contained  fictitious  prices  and 
misrepresented  values  or  failed  otherwise 
to  set  forth  information  in  the  form  re¬ 
quired;  and  by  failing  to  invoice  products 
as  required  by  the  act. 

Following  entry  of  an  agreement  con¬ 
taining  a  consent  order,  the  hearing  ex¬ 
aminer  made  his  initial  decision  and 
order  to  cease  and  desist  which  by  order 
of  March  6,  1957,  became  the  decision  of 
the  Commission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered.  That  respondent  Robert 
Koslow,  individually,  and  trading  under 
the  name  of  Koslow’s  or  any  other  name, 
and  respondent’s  representatives,  agents 
and  employees,  directly  or  through  any 
corporate  or  other  device,  in  connection 
with  the  introduction  into  commerce,  or 
the  sale,  advertising,  or  offering  for  sale 
in  commerce,  or  the  transportation  or 
distribution  in  commerce,  of  fur  prod¬ 
ucts,  or  in  connection  with  the  sale,  ad¬ 
vertising,  offering  for  sale,  transporta¬ 
tion,  or  distribution  of  fur  products 
which  have  been  made  in  whole  or  in 
part  of  fur  yvhich  has  been  shipped  and 
received  in  commerce,  as  “commerce”, 
“fur”  and  “fur  product”  are  defined  in 
the  Fur  Products  Labeling  Act,  do  forth¬ 
with  cease  and  desist  from: 

A.  Falsely  or  deceptively  advertising 
fur  products  through  the  use  of  any  ad¬ 
vertisement,  representation,  public  an¬ 
nouncement,  or  notice  which  is  intended 
to  aid,  promote  or  assist,  directly  or  in¬ 
directly,  in  the  sale  or  offering  for  sale 
of  fur  products,  and  which: 

1.  Fails  to  disclose: 

a.  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs  con¬ 
tained  in  the  fur  products,  as  ^set  forth 
in  the  t*ur  Products  Name  Guide  and  as 
prescribed  under  the  rules  and  regula¬ 
tions; 

b.  That  fur  products  contain  or  are 
composed  of  bleached,  dyed  or  otherwise 
artificially  colored  fur,  when  such  is  the 
fact; 

c.  That  fur  products  contain  or  are 
composed  in  whole  or  in  substantial  part 
of  paws,  tails  or  flanks,  when  such  is  the 
fact; 

2.  Represents,  directly  or  by  implica¬ 
tion,  that  the  regular  or  usual  price  of 
any  fur  product  is  any  amount  which  is 
in  excess  of  the  price  at  which  the  re¬ 
spondent  has  usually  and  customarily 
sold  such  products  in  the  recent  regular 
course  of  his  business. 

B.  Making  use  of  comparative  prices  or 
percentage  savings  claims  unless  such 
compared  prices  or  claims  are  based  upon 
the  current  market  value  of  the  fur 
product  or  upon  a  bona  fide  compared 
price  at  a  designated  time. 

C.  Making  pricing  claims  or  represen¬ 
tations  respecting  the  wholesale  prices, 
manufacturers’  cost,  reduced  prices, 
comparative  prices,  percentage  sav¬ 
ings,  or  value  or  quality  of  fur  or  fur 
products,  unless  there  is  maintained  and 
preserved  by  respondent  adequate 
records  disclosing  the  facts  upon  which 

\such  claims  or  representations  are  based. 

D.  Misbranding  fur  products  by: 

1.  Falsely  or  deceptively  labeling  or 
otherwise  identifying  any  such  product 


as  to  the  name  or  names  of  the  animal 
or  animals  that  produced  the  fur  from 
which  such  product  was  manufactured. 

2.  Failing  to  affix  labels  to  fur  products 
showing: 

a.  The  name  or  names  of  the  animal  or 
animals  producing  the  fur  or  furs  con¬ 
tained  in  the  fur  product  as  set  forth  in 
the  Fur  Products  Name  Guide  and  as 
prescribed  under  the  rules  and  regula¬ 
tions  ; 

b.  That  the  fur  product  contains  or  is 
composed  of  bleached,  dyed  or  otherwise 
artificially  colored  fur,  when  such  is  a 
fact; 

c.  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails,  or  flanks,  when  such  is  a  fact; 

d.  The  name  or  other  identification 
issued  and  registered  by  the  Commis¬ 
sion,  of  one  or  more  persons  who  manu¬ 
factured  such  fur  product  for  introduc¬ 
tion  into  commerce,  introduced  it  into 
commerce,  sold  it  in  commerce,  adver¬ 
tised  or  offered  it  for  sale  in  commerce 
or  transported  or  distributed  it  in 
commerce; 

e.  The  name  of  the  country  of  origin  of 
any  imported  furs  used  in  the  fur 
product. 

3.  Setting  forth  on  labels  attached  to 
fur  products  fictitious  prices  or  any  mis¬ 
representation  as  to  the  value  of  such 
fur  product,  either  directly*  or  by 
implication. 

4.  Setting  forth  on  labels  attached  to 
fur  products  non-required  information 
mingled  with  required  information. 

E.  Falsely  or  deceptively  invoicing  fur 
products  by: 

1.  Failing  to  furnish  invoices  to  pur¬ 
chasers  of  fur  products  showing: 

a.  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs 
contained  in  the  fur  product,  as  set 
forth  in  the  Fur  Products  Name  Guide 
and  as  prescribed  under  the  rules  and 
regulations; 

b.  That  the  fur  product  contains  or  is 
composed  of  bleached,  dyed  or  other¬ 
wise  artificially  colored  fur,  when  such 
is  a  fact; 

c.  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails,  or  flanks,  when  such  is  a  fact; 

d.  The  name  and  address  of  the  person 
issuing  such  invoice; 

e.  The  name  of  the  country  of  origin 
of  any  imported  fur  contained  in  a  fur 
product. 

By  “Decision  of  the  Commission”,  etc., 
report  of  compliance  was  required  as 
follows: 

It  is  ordered.  That  the  respondent 
herein  shall  within  sixty  (60)  days  after 
service  upon  him  of  this  order,  file  with , 
the  Commission  a  report  in  writing 
setting  forth  in  detail  the  manner  and 
form  in  which  he  has  complied  with  the 
order  to  cease  and  desist. 

Issued:  March  6,  1957. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary . 

[F.  R.  Doc.  57-2105;  Filed,  Mar.  19,  1957; 
8:47  a.  m.] 
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TITLE  32— NATIONAL  DEFENSE 

Chapter  I — Office  of  the  Secretary  of 
Defense 

Subchaptar  C — Military  Personnel 

Part  56 — Medical  Care  for  Dependents 
or  Members  or  the  Uniformed 
Services 

IDENTIFICATION  OF  DEPENDENTS 

The  following  amendment  to  §  56.2-2 
of  this  Part  56  has  been  authorized  by  the 
Secretary  of  Defense  and  the  Surgeon 
General  of  the  Public  Health  Service, 
who  has  been  delegated  the  authority  for 
this  program  by  the  Secretary  of  Health, 
Education  and  Welfare: 

Section  56.2-2  (b)  (4)  has  been  revised 
to  read  as  follows: 

(4)  Dependents  listed.  Each  depend¬ 
ent,  ten  years  or  over,  entitled  to  medical 
care,  will  be  issued  DD  Form  1173. 
Certification  of  minor  dependents,  under 
ten  years  of  age,  for  eligibility  for  medi¬ 
cal  care  will  be  the  responsibility  of  the 
dependent,  accompanying  parent,  mem¬ 
ber  or  acting  guardian. 

(70  Stat.  250) 

Maurice  W.  Roche, 
Administrative  Secretary. 

[P.  R.  Doc.  57-2086;  Piled,  Mar.  19,  1957; 
8:45  a.  m.] 


Chapter  V — Department  of  the  Army 

Subchapter  G— Procurement 

Part  591 — Procurement  by  Formal 
Advertising 

Part  592 — Procurement  by  Negotiation 

Part  593 — Coordinated  Procurement 
Part  595 — Foreign  Purchases 
Part  596 — Contract  Clauses 
Part  601 — Labor 

Part  606 — Supplemental  Provisions 

MISCELLANEOUS  AMENDMENTS 

1.  Add  new  paragraph  (j)  to  §  591.201, 
and  revise  §§  591.250,  591.251,  and 

591.252,  as  follows: 

§  591.201  Preparation  of  forms.  *  *  * 

(j)  Identification  of  specifications. 
Each  invitation  for  Bids  shall  list  for 
each  item  included  therein  the  applicable 
specifications  as  authorized  for  procure¬ 
ment  in  §  590.305  (a)  of  this  subchapter, 
or  will  contain  a  description  as  provided 
in  §  590.305  (c)  of  this  subchapter.  Such 
reference  to  specifications  shall  include 
the  title  and  symbols,  with  revision 
letters  if  any,  and  dates,  including 
amendments  if  any,  identified  by  num¬ 
bers  and  dates. 

§  591.250  Distribution  of  Invitations 
,  for  Bids  and  Requests  for  Proposals.  In 
addition  to  the  distribution  of  Invita¬ 
tions  for  Bids  or  Requests  for  Proposals 
to  prospective  bidders  referred  to  in 
§§  2.202-1  and  3.101  of  this  title;  and 
§§  591.202-1  and  592.101  (c)  of  this  sub¬ 
chapter,  additional  distribution  shall  be 
made  as  follows: 

(a)  Procurement  Information  Center. 
One  copy  of  every  unclassified  Request 


for  Proposals  which  is  subject  to  being 
published  in  the  Department  of  Com¬ 
merce  publications  “Synopsis  of  U.  S. 
Government  Proposed  Procurement, 
Sales,  and  Contract  Awards”  (§§  2.206-1 
and  3.106-1  of  this  title)  and  one  copy 
of  every  unclassified  Invitation  for  Bids 
and  one  copy  of  every  amendment  to 
each  such  Request  for  Proposals  or  Invi¬ 
tation  for  Bids,  shall  be  sent  directly,  on 
the  date  issued,  to  the  Procurement  In¬ 
formation  Center,  Office  of  the  Deputy 
Chief  of  Staff  for  Logistics,  Department 
of  the  Army,  Old  Post ‘Office  Building, 
Washington  25,  D.  C.  Letters  of  trans¬ 
mittal  are  not  necessary. 

(b)  Small  Business  Specialist  or  Small 
Business  Representative  at  Purchasing 
Office.  One  copy  of  each  Invitation  for 
Bids  or  Request  for  Proposals  and 
amendments  thereto,  described  in  para¬ 
graph  (a)  of  this  section,  will  be  sup¬ 
plied  for  display  purposes  (§  2.202-2  of 
this  title)  to  the  Small  Business  Special¬ 
ist  or  Small  Business  Representative  at 
the  purchasing  office  of  issuance.  Three 
copies  of  DA  Form  1877,  properly  com¬ 
pleted  by  the  Contracting  Officer  or  his 
authorized  representative  in  accordance 
with  instructions  contained  in  §  606.713 

(c)  of  this  subchapter  1  will  then  be 
completed  by  the  Small  Business  Spe¬ 
cialist  or  Small  Business  Representative 
in  accordance  with  the  referenced  in¬ 
structions)  . 

(c)  Equal  or  identical  bids.  See 
§  591.406-4  (b)  for  distribution  of  copies 
of  invitations  for  bids  in  connection  with 
the  procedure  on  the  submission  of  in¬ 
formation  on  equal  or  identical  bids. 

(d)  Classified  purchases.  See  AR 
380-5  for  instructions  as  to  the  distribu¬ 
tion  of  classified  documents.  In  such 
cases,  instead  of  the  action  indicated  in 
paragraph  (a)  of  this  section,  a  letter 
will  be  forwarded  to  the  office  named 
therein,  in  substance  as  follows: 

This  office  has  Issued  invitation  for  bids 

No. _ _  dated _ _  bids  to  be 

opened  on _ _  under  top  secret,  se¬ 
cret,  or  confidential  Project  No. _ _ 

(e)  Other  internal  distribution.  Heads 
of  Procuring  Activities  may  direct  such 
additional  internal  distribution  of  invi¬ 
tation  for  bids  as  may  be  considered 
necessary. 

§  591.251  Amendments  to  Invitations 
for  Bids,  (a)  Amendment(s)  to  Invita¬ 
tion  for  Bids  must  be  distributed  to  all 
recipients  of  the  Invitation  for  Bids. 
Amendment (s)  to  Invitation  for  Bids 
shall  provide  that  the  bidder  may 
acknowledge  receipt  of  the  amend¬ 
ment  (s)  by  so  stating  in  the  bid  or  by 
separate  letter  or  telegram  to  the  issuing 
office  prior  to  bid  opening.  When 
amendment  (s)  to  the  Invitation  for  Bids 
are  issued,  the  date  set  for  opening  of 
bids  shall  be  postponed  when  necessary 
to  afford  bidders  sufficient  time  to  receive; 
consider,  and  acknowledge  receipt  of  the 
amendment(s) .  In  the  event  an  amend¬ 
ment  involving  a  change  in  pricing  is  not 
acknowledged  prior  to  the  opening  of  the 
bids,  the  bid  shall  be  considered  as  not 
responsive,  and  further  inquiry  as  to  re¬ 
ceipt  need  not  be  made. 

(b)  Any  information  given  to  a  pros¬ 
pective  bidder  on  an  Invitation  for  Bids 
shall  be  furnished  promptly  to  all  other 


prospective  bidders  as  an  amendment  to 
the  invitation  if  such  information  is 
necessary  to  bidders  in  submitting  bids 
on  the  invitation,  or  if  lack  of  such  in¬ 
formation  would  be  prejudicial  to  unin¬ 
formed  bidders.  No  award  shall  be  made 
on  the  invitation  unless  such  amend¬ 
ment  has  been  issued  in  sufficient  time  to 
permit  all  prospective  bidders  to  consider 
such  information  in  submitting  or 
modifying  their  bids. 

(c)  Amendments,  if  issued,  will  refer 
to  the  number,  date  of  issue,  and  opening 
date  of  the  original  invitation,  will  clearly 
indicate  the  nature  of  the  changes  made 
therein,  and  will  be  numbered  serially  as 
issued.  For  example,  the  first  amend¬ 
ment  would  be  “Amendment  1.’* 

§  591.252  Identification  of  items  by 
broad  category.  The  item  or  category  of 
items  being  procured  will  be  shown  in 
proper,  simple  nomenclature  in  large  bold 
type  on  the  face  of  each  Invitation  for 
Bid  and  Request  for  Proposal  issued. 

2.  Sections  592.106-1,  592.152,  and  all 
of  Subpart  D,  Part  592,  are  revised  to 
read  as  follows: 

§  592.106-1  Synopsis  of  proposed  pro¬ 
curements.  Synopses  of  proposed  nego¬ 
tiated  procurement  will  be  prepared  by 
purchasing  offices  located  in  the  conti¬ 
nental  United  States  in  accordance  with 
the  requirements  of  §  591.206  of  this  sub¬ 
chapter.  Such  synopsized  Requests  for 
Proposals  shall  be  displayed  in  accord¬ 
ance  with  §  2.202-2  of  this  title. 

§  592.152  F.  o.  b.  purchasing  policy. 
This  policy  with  respect  to  purchasing 
f.  o.  b.  origin  or  destination  is  set  forth 
in  §  1.306  of  this  title  and  Subpart  J,  Part 
606  of  this  subchapter. 

Subpart  D — Types  of  Contracts 

§  592.401  Types  of  contracts.  In  ac¬ 
cordance  with  the  basic  policy  set  for  in 
§  3.401  of  this  title  the  fixed  price  type  of 
contract  generally  shall  be  used  for  nego- , 
tiated  contracts;  other  methods  of  con¬ 
tracting  may  be  used  only  when  the  re¬ 
quirements  of  Subpart  D,  Part  3  of  this 
title  and  §  606.104  of  this  subchapter 
have  been  satisfied. 

§  592.402  Selection  of  contract  type — 
(a)  Pricing  considerations.  (1)  It  is  the 
policy  of  the  Army  to  obtain  the  maxi¬ 
mum  use  of  funds,  and  to  secure  the 
largest  possible  quantities  of  materials  of 
requisite  quality  which  can  be  purchased 
with  those  funds.  To  that  end,  efforts 
will  be  directed  toward  close  initial  pric¬ 
ing  and  close  pricing  on  redetermination, 
rather  than  to  rely  on  recapture  of  ex¬ 
cessive  profit  by  statutory  renegotiation. 

-  (2)  It  is  the  policy  of  the  Army  to 

secure  “close  prices,”  which  will  be  fair 
both  to  the  Government  and  the  Con¬ 
tractor  and  which  will  provide  an  in¬ 
centive  for  efficient  performance  by 
establishing  an  adequate  margin  of 
profit  and  by  eliminating  allowances  for 
contingencies  to  the  greatest  extent  pos¬ 
sible.  The  objective  of  this  policy  is  to 
kfeep  management  alert  in  an  effort  to 
avoid  increased  costs  which  would  re¬ 
duce  the  estimated  profit,  and  to  reduce 
costs,  if  possible,  in  order  to  increase  the 
opportunity  for  additional  profit. 

§  592.403  Fixed-price-type  contracts. 
Part  15  of  this  title  (Contract  Cost  Prin- 
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ciples),  will  not  be  used  in  negotiating 
prices  under  fixed-price  contracts,  except 
to  the  extent  that  Contracting  Officers 
deem  it  advisable,  as  a  working  guide 
only. 

§  592.403-3  Fixed-price  contract  pro¬ 
viding  for  the  redetermination  of  price. 
Contracting  Officers,  before  including  a 
price  redetermination  clause  in  any  con¬ 
tract,  will  determine  that  the  Contrac¬ 
tor’s  accounting  system  is  adequate  to 
provide  sufficient  and  reliable  informa¬ 
tion  for  price  redetermination  purposes. 
To  the  extent  deemed  appropriate  by 
the  Contracting  Officer,  the  services  of 
the  Army  Audit  Agency  will  be  utilized 
in  establishing  the  adequacy  and  relia¬ 
bility  of  Contractor’s  accounting  systems. 

A  statement,  by  the  Contracting  Officer, 
to  the  effect  that  the  Contractor’s  ac¬ 
counting  system  has  been  determined 
adequate  for  price  redetermination  pur¬ 
poses  will  be  made  a  part  of  individual 
contract  files. 

(a)  An  appropriate  price  redetermina¬ 
tion  clause  should  be  used  in  fixed-price 
contracts  in  those  instances  when: 

(1)  There  are  no  data  to  indicate  rea¬ 
sonableness  of  price,  such  as  lack  of 
effective  competition  or  the  absence  of  an 
independent  Government  estimate ;  or 

(2)  The  estimate  of  the  low  offeror,  or 
the  only  offeror,  exceeds  the  independent 
Government  estimate  by  an  unreason¬ 
able  amount ;  or 

(3)  It  is  necessary  or  desirable  to  elim¬ 
inate  charges  for  contingencies  from  the 
contract  amount;  or 

(4)  It  is  necessary  or  desirable  to  in¬ 
corporate  incentives  to  increase  produc¬ 
tion  efficiency  and  to  reduce  costs ;  or 

(5)  Other  circumstances  require  pro¬ 
tection  of  the  interests  of  the  Govern¬ 
ment  by  use  of  price  redetermination 
clauses. 

(b)  The  forms  of  price  redetermina¬ 
tion  clauses  set  forth  in  subparagraphs 

(1)  through  (3)  of  this  paragraph  may 
be  included  in  negotiated,  fixed-price 
contracts  in  accordance  with  the  provi¬ 
sions  of  §§3.401  and  3.403  of  this  title 
and  §§  592.401  and  592.403  without  ap¬ 
proval  of  higher  authority,  except  for 
those  approvals  as  may  be  required  by 
the  Head  of  a  Procuring  Activity.  Forms 
of  price  redetermination  clauses  not  in¬ 
cluded  in  subparagraphs  (1)  through  (3) 
of  this  paragraph  will  not  be  used  with¬ 
out  the  prior  approval  of  the  Deputy 
Chief  of  Staff  for  Logistics,  Department 
of  the  Army,  ATTN:  Chief,  Contracts 
Branch. 

(1)  Form  II-B  price  redetermination 
clause.  The  Form  II-B  price  redeter¬ 
mination  clause  appears  in  §  596.150-5 
(a)  of  this  subchapter. 

(i)  Limitations.  In  addition  to  the 
provisions  of  §  3.403-3  of  this  title,  the 
Form  II-B  price  redetermination  clause 
may  be  used  only  where  deliveries  cover 
a  period  of  at  least  9  months. 

(ii)  Rules  for  administration.  In  ne¬ 
gotiating  a  price  adjustment  under  the 
Form  II-B,  price  redetermination  clause, 
the  Contracting  Officer  will  adhere  to 
the  following  rules,  in  addition  to  the 
audit  requirements  set  forth  in  §  606.207 
of  this  subchapter. 

(a)  The  negotiations  to  redetermine 
prices  should  ordinarily  take  into  ac¬ 


count  all  changes  in  specifications  which 
have  been  made  up  to  the  time  of  the  ‘ 
negotiations. 

(b)  Negotiations  to  redetermine  prices 
will  be  conducted  upon  substantially  the 
same  basis  as  the  original  negotiation  of 
a  price  when  like  information  on  costs 
and  estimates  is  available. 

(c)  The  Contracting  Officer  should 
take  into  consideration  the  fact  that  in¬ 
creases  in  certain  costs  may  be  offset 
by  decreases  in  others.  The  Contracting 
Officer  also  should  recognize  that  in¬ 
creases  in  wages  and  in  the  prices  of 
materials  will  not  necessarily  increase, 
immediately  or  proportionately,  the  cost 
of  items  to  be  delivered  by  the  Contrac¬ 
tor.  For  example,  some  of  the  labor  on 
work  in  process  at  the  time  of  a  wage  in¬ 
crease  may  have  been  performed  while 
lower  rates  of  wages  were  in  effect. 
Again,  materials  included  in  work  in 
process  may  have  been  bought  by  the 
Contractor  before  the  effective  date  of 
a  price  increase.  Similarly,  the  Con¬ 
tractor  may  have  an  inventory  on  hand, 
or  materials  on  order,  at  prices  which 
are  not  affected  by  the  current  increases. 
Also,  there  may  be  savings  not  attribut¬ 
able  to  the  efficiency  of  the  Contractor. 

(d)  The  Contractor’s  estimate  of 
future  costs  will  be  considered  in  the 
light  of  all  available,  data,  including 
shop,  engineering,  accounting  and  other 
relevant  information,  which  will  help  to 
check  the  accuracy  of  the  estimate. 
When  any  component  or  components  of 
the  estimate  are  in  question,  the  Con¬ 
tracting  Officer  should  inquire  into  the 
physical  facts,  e.  g.,  the  number  of  men 
actually  engaged  in  a  particular  opera¬ 
tion  or  process,  the  quantity  of  material 
actually  used,  etc.  Expense  and  over¬ 
head  allocation  are  based  upon  an  esti¬ 
mated  amount  of  expense  spread  over  an 
anticipated  volume  to  be  produced. 
Check  of  the  actual  rate  of  expenditures 
and  the  actual  volume  being  produced 
should  be  made  so  that  the  rates  used 
may  be  founded  on  up-to-date  forecasts. 
The  aggregate  of  those  charges  included 
in  the  prices  of  contracts  entered  into 
within,  the  current  period  should  be  con¬ 
sidered  in  order  to  avoid  excessive  prices 
through  over-absorption  of  such  charges. 

(e)  In  addition  to  consideration  of  the 
Contractor’s  cost  experience  under  the 
contract  and  its  estimates  of  future  pro¬ 
duction  costs,  the  Contracting  Officer 
should  make  use  of  comparative  prices, 
comparative  costs  and  the  trends  of  such 
prices  and  costs.  If,  since  the  making  of 
the  contract,  prices  have  become  com¬ 
petitive,  particular  weight  shall  be  given 
to  comparative  prices,  to  the  end  that  the 
effect  of  competitive  forces  may  be  fully 
realized  for  the  benefit  of  the  Govern¬ 
ment. 

(/)  The  Contracting  Officer  should 
make  such  use  and  verification  of  the 
estimate  and  the  supporting  cost  data 
submitted  by  the  Contractor  as  he  would 
make  with  respect  to  similar  data  upon 
the  negotiation  of  a  price  under  a  new 
contract. 

( g )  The  negotiations  will  be  promptly 
instituted  and  concluded  in  strict  accord¬ 
ance  with  the  provisions  of  the  clause. 
Every  effort  will  be  made  to  come  to  an 
agreement  as  to  revised  price  or  prices. 


(fc)  Upon  the  conclusion  of  each 
negotiation  for  price  revision,  the  revised 
price  or  prices  will  be  evidenced  by  a 
supplemental  agreement.  The  supple¬ 
mental  agreement  should  clearly  indicate 
what  costs,  if  any,  of  a  nonrecurring 
nature  have  been  recognized  as  having 
been  paid  for  in  prices  for  the  preceding 
period  or  periods,  so  as  to  avoid  the  pos¬ 
sibility  of  a  second  payment  therefor 
in  the  event  of  termination  at  the  option 
of  the  Government. 

(*)  Wherever  a  contract  containing 
the  Form  II-B  price  redetermination 
clause  is  modified  by  change  order  or 
supplemental  agreement,  so  as  to  affect 
the  rate  of  deliveries  or  quantities  of 
items  called  for,  the  Contracting  Officer 
will  take  care  to  deal  with  and  cover 
explicitly  any  modification  in  the  opera¬ 
tion  of  the  price  redetermination  clause 
whichjie  considers  are  made  necessary 
by  the  modification  of  rates  of  deliveries 
or  quantities. 

O')  Proper  administration  of  the  Form 
n-B  clause  requires  that  the  Contracting 
Officer  make  regular  periodic  reviews  of 
the  contract  price  to  ascertain  whether 
or  not  a  demand  should  be  served.  No 
demand  should  be  made  by  the  Contract¬ 
ing  Officer,  and  the  Contractor  should  be 
discouraged  from  making  such  demand, 
unless  a  sound  basis  exists  for  believing 
that  a  redetermination  of  price  is  neces¬ 
sary  to  protect  the  interest  of  the  Gov¬ 
ernment  or  the  Contractor.  The  need 
for  such  a  demand  may  be  indicated  by 
factors  such  as  the  following: 

(1)  Comparative  prices. 

(2)  Movements  or  trends  in  such 
prices. 

(3)  Movements  or  trends  in  the  prices 
asked  by  other  Contractors  for  the  same 
or  similar  items. 

(4)  Information  supplied  by  the  Con¬ 
tractor  in  the  ordinary  course  of  business. 

(5)  Changes  in  market  prices  of  ma¬ 
terials  or  components. 

(6)  Changes  in  subcontract  prices. 

(7)  Changes  in  the  Contractor’s  prices 
under  other  Government  contracts. 

( k )  The  first  revised  forward  price 
under  the  Form  n-B  clause  and  prices 
negotiated  pursuant  to  a  demand  under 
the  clause  should  be  based  on  projections 
extending  over  the  remaining  life  of  the 
contract  and  should  not  take  into  ac¬ 
count  possible  increases  in  costs. 

(2)  Form  III  price  redetermination 
clause.  The  Form  in  price  redetermina¬ 
tion  clause  appearing  in  §  596.150-5  (b) 
of  this  subchapter  provides  for  retroac¬ 
tive  pricing  by  mutual  agreement.  It  is 
designed  primarily  for  use  in  contracts 
of  $100,000  or  less  for  experimental  or 
developmental  items  or  services.  This 
clause,  however,  should  be  used  also  in 
contracts  for  the  procurement  of  any 
item  or  service,  when  it  is  not  possible  to 
determine  reasonableness  of  price  at  the 
time  of  negotiation.  By  its  terms  the 
Contracting  Officer  is  empowered,  after 
completion  or  termination  of  the  con¬ 
tract,  to  demand  that  the  parties  nego¬ 
tiate  to  reduce  the  entire  contract  price. 
The  redetermination  of  price  effected 
thereunder  is  wholly  retroactive. 

(i)  Limitations.  In  addition  to  the 
provisions  of  §  3.403-3  (b)  (5)  of  this 
title,  the  Form  III  price  redetermination 
clause  may  be  used  only  when: 
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(a)  The  amount  of  the  negotiated 
contract  is  $100,000  or  less. 

( b )  There  are  no  data  available  to 
indicate  reasonableness  of  price. 

(c)  Contractor’s  estimate  is  believed 
to  contain  contingencies.  (It  will  not  be 
assumed  that  a  Contractor  who  agrees 
to  inclusion  of  this  price  redetermination 
clause  is  assuming  appreciable  risk, 
unless  it  can  be  determined  that  the  price 
offered  by  him  does  not  include  contin¬ 
gency  provisions.) 

(ii)  Rules  for  administration,  (a)  If 
the  production  cost  figures  indicate  that 
the  price  was  high,  the  Contracting 
Officer  will  make  the  demand  contem¬ 
plated  by  the  clause  and  will  proceed 
promptly  with  and  conclude  the  redeter¬ 
mination  of  the  price  in  accordance  with 
the  clause. 

(5)  The  Contracting  Officer  should 
make  such  use  and  verification  of  the 
cost  data  as  he  would  make  with  respect 
to  .similar  data  upon  the  negotiation  of 
a  price  under  a  new  contract.  The  veri¬ 
fication  may  include  an  examination  and 
audit  of  the  Contractor’s  books  and 
records. 

(c)  The  profit  to  be  allowed  under  this 
contract  upon  redetermination  of  price 
6hall  be  subject  to  negotiation. 

(d)  The  redetermined  price  will  be 
evidenced  by  a  supplemental  agreement 
making  adequate  provision  to  secure  to 
the  Government  the  benefit  of  the 
reduction. 

(3)  Form  IV  price  redetermination 
clause.  The  Form  IV  price  redetermina¬ 
tion  clause  appearing  in  §  596.150-5  (c) 
of  this  subchapter  provides  for  retro¬ 
active  pricing  with  a  limited  upward 
revision.  This  clause,  providing  for  up¬ 
ward  or  downward  price  revision,  is  au¬ 
thorized  for  use  in  negotiated  contracts 
for  supplies  or  services  where  the  quan¬ 
tity  being  procured  is  moderate  and  the 
period  of  the  contract  does  not  cover  an 
extended  period  of  time.  Under  the 
clause  a  contract  price  is  agreed  upon 
(target  price)  which  it  is  believed  will 
tend  to  compel  the  Contractor  to  do  as 
efficient  a  job  as  possible  in  the  circum¬ 
stances,  and  at  the  same  time  a  maxi¬ 
mum  price  is  fixed  as  a  ceiling  (normally 
not  to  exceed  10  percent  of  target  price) 
on  any  upward  redetermination  under 
the  clause.  The  redetermination  of  price 
takes  place  after  completion  or  termina¬ 
tion  of  the  contract  and  is  wholly 
retroactive. 

(i)  Limitations. 

(ii)  Rules  for  administration: 

(a)  The  time  limitations  prescribed  in 
the  clause  will  be  strictly  followed. 

(b)  The  Contracting  Officer  should 
make  such  use  and  verification  of  the 
cost  data  submitted  by  the  Contractor  as 
he  would  make  with  respect  to  similar 
data  upon  the  negotiation  of  a  price 
under  a  new  contract.  The  verification 
may  include  the  examination  and  audit 
of  the  Contractor’s  books  and  records. 

(c)  The  negotiations  under  the  clause 
may  result  in  a  redetermined  price  which 
is  the  same  as,  or  higher  or  lower  than, 
the  contract  price  but  never  is  a  rede¬ 
termined  price  in  excess  of  the  maximum 
price. 

(d)  The  redetermined  price  will  be 
evidenced  by  a  supplemental  agreement 
making  adequate  provision  to  secure  to 


the  Government  the  benefit  of  any  price 
reduction  negotiated,  or  for  payment  to 
the  Contractor  of  any  price  increase,  as 
the  case  may  be. 

(c)  Ceiling  price  provision.  Upward 
revision  to  be  established  in  Forms  II-B 
and  IV  price  redetermination  clauses  will 
be  limited  to  10  percent  in  all  possible 
cases-and  in  no  event  will  exceed  25  per¬ 
cent  without  the  prior  approval  of  the 
Deputy  Chief  of  Staff  for  Logistics,  De¬ 
partment  of  the  Army,  Attn:  Chief, 
Contracts  Branch. 

§  592.403-4  Fixed-price  incentive  con¬ 
tract — (a)  Description.  Fixed-price  in¬ 
centive  contract  clauses  are  set  forth  in 
1  596.150-6  of  this  subchapter.  The 
primary  objective  of  the  incentive  provi¬ 
sions  in  fixed-price  contracts  is  to  bring 
about  a  lower  price  to  the  Government  by 
stimulating  efficiencies  in  the  contrac¬ 
tor’s  performance.  This  type  contract 
does  not  offer  as  great  incentive  for  cost 
reductions  as  the  firm  fixed-price  typtf 
and  shall  not  be  used  when  circumstances 
permit  the  negotiation  of  a  firm  fixed- 
price  contract.  Incentive  is  provided  by 
permitting  the  contractor’s  profit  to  in¬ 
crease  as  costs  decrease  and  to  decrease 
as  costs  increase  in  relation  to  a  target 
cost  established  by  negotiation.  Terms 
used  in  this  section  relative  to  fixed- 
price  incentive  contracts  are  defined  in 
the  text  of  the  clauses  set  forth  in 
§  596.150-6  of  this  subchapter. 

(b)  Applicability.  Incentive  type  con¬ 
tracts  should  be  used  only  when  a  rea¬ 
sonable  opportunity  exists  for  the  con¬ 
tractor  to  reduce  his  costs.  For  instance, 
if  purchased  raw  materials  and  parts 
comprise  a  high  percentage  of  total  cost 
there  may  be  little  possibility  of  cost 
reduction,  and  any  contractual  incen¬ 
tive  to  reduce  costs  would  be  pointless. 

(c)  Limitations.  In  addition  to  the 
provisions  of  §  3.403-4  (c)  of  this  title, 
incentive  price  revision  clauses  set  forth 
in  §  596.150-6  (a)  and  (b)  of  this  sub- 
chapter  may  be  used  in  negotiated  fixed- 
price  contracts  under  the  circumstances 
outlined  herein.  The  incentive  contract 
shall  not  be  used  as  a  substitute  for  firm 
fixed-price  contracting,  but  may  be  used 
to  encourage  efficiency  and  at  the  same 
time  provide  some  degree  of  protection 
for  both  contracting  parties  where  a 
firm  fixed-price  contract  is  not  feasible. 
The  objective  is  to  permit  reasonable 
pricing  and  still  preserve  enough  flexi¬ 
bility  in  pricing  so  that,  within  agreed 
limits,  a  contractor’s  profit  may  vary  in 
accordance  with  a  negotiated  formula. 
The  use  of  an  incentive  price  revision 
clause  must  be  premised  on  the  ability 
of  the  contractor  to  maintain  accounting 
records  in  accordance  with  generally  ac¬ 
cepted  accounting  principles  and  prac¬ 
tices,  to  the  extent  and  in  such  detail  as 
is  necessary  for  establishment  of  costs 
applicable  to  the  contract.  Such  clauses 
are  appropriate  for  use  primarily  in 
those  contracts  which  require  quantity 
production  over  an  extended  period  of 
time,  but  are  not  intended  to  preclude 
the. use  of  other  types  of  price  rede¬ 
termination  provisions. 

(d)  Instructions — (1)  General.  (i) 
The  items  which  are  subject  to  incentive 
price  revision  should  be  indicated  in  the 
appropriate  blanks  of  paragraph  (b)  (i) 


of  the  clauses.  These  items  which  are 
subject  to  pricing  in  accordance  with  the 
provisions  of  a  document  incorporated 
in  the  contract  by  reference,  or  which 
are  priced  in  some  manner  other  than 
that  set  forth  in  the  clause,  should  be 
indicated  in  the  appropriate  blanks  of 
paragraph  (b)  (ii).  The  items,  if  any, 
which  are  not  subject  to  incentive  price 
revision  and  which  will  be  paid  for  on  a 
fixed-price  basis  should  be  indicated  in 
the  appropriate  blanks  of  paragraph  (b) 

(iii) . 

(ii)  Provisions  may  be  made  for  sepa¬ 
rate  formulas  applicable  to  specified 
articles  or  services.  In  the  clause  en¬ 
titled  “Items,  Priced,  Pursuant  to  Estab¬ 
lished  Repair  Parts,  Procurement  Pro¬ 
cedures,”  the  prices  of  items,  articles  or 
services  added  by  amendment  or  supple¬ 
mental  agreement  shall  ordinarily  be 
target  prices.  Billing  prices  may,  how¬ 
ever,  be  negotiated  when,  in  the  opinion 
of  the  Contracting  Officer,  sufficient  in¬ 
formation  is  not  available  on  which  to 
negotiate  reasonable  target  prices,  in 
which  event  the  amendment  or  supple¬ 
mental  agreement  shall  provide  a  defini¬ 
tive  cutoff  point  or  date  during  the 
course  of  deliveries  under  the  contract 
for  conversion  of  such  billing  prices  to 
target  prices.  In  either  case,  the  target 
price  when  established  shall  indicate  the 
target  cost  and  target  profit  included 
therein,  and  the  contract  target  cost 
shall  be  adjusted  to  reflect  the  cumula¬ 
tive  effect  thereof  at  the  time  of  final 
price  revision.  In  those  instances  where 
items,  articles  or  services  so  added  are 
priced  on  a  fixed-price  basis,  they  shall 
be  paid  accordingly,  and  the  elements  of 
cost  and  profit  involved  shall  be  excluded 
from  the  costs  and  profits  considered  in 
final  price  revision.  Fixed-price  items 
shall  be  added  only  when  the  costs  there¬ 
of  can  be  segregated  from  all  other  con¬ 
tract  costs. 

(iii)  Prices  established  for  contract 
changes  shall  be  target  prices;  such 
prices  shall  indicate  the  target  cost  and 
target  profit  included  therein.  The  con¬ 
tract  target  cost  shall  at  the  time  of  final 
price  revision  be  adjusted  to  reflect  the 
net  effect  of  increases  and  decreases  in 
target  cost  resulting  from  such  changes. 

(iv)  The  paragraphs  of  the  clauses  en¬ 
titled  “Adjustment  of  Billing  Price” 
(§596.150-6  (a)  and  (b)  of  this  sub¬ 
chapter)  make  possible  the  negotiation 
and  adjustment  of  prices  at  which  the 
articles  delivered  are  being  billed  under 
invoices  submitted  by  the  contractor 
either  upward  or  downward  as  produc¬ 
tion  progresses  under  the  contract.  If  it 
appears  at  any  time  that  the  final  unit 
price  or  final  contract  price  will  be  sub¬ 
stantially  less  than  the  billing  or  target 
price,  it  will  be  desirable  to  adjust  the 
billing  price  downward.  In  like  manner, 
if  it  appears  at  any  time  that  the  final 
unit  price  or  final  contract  price  will  be 
substantially  greater  than  the  billing 
price  or  target  price,  it  will  be  desirable 
to  increase  the  price  at  which  articles  are 
being  billed.  Any  such  change  in  billing 
price  shall  not  affect  either  ceiling  or 
target  price. 

(v)  Fixed-price  •  incentive  contracts 
will  be  treated  the  same  as  contracts 
which  provide  for  price  redetermination 
for  the  purpose  of  determining  audit  re- 
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quirements  and  of  following  procedures 
set  forth  in  §  606.207  of  this  subchapter. 

(2)  Price  revision  clause  with  initially 
firm  target  data,  (i)  The  clause  set  forth 
in  §  596.150-6  (a)  of  this  subchapter 
should  be  used  where  there  is  sufficient 
and  pertinent  cost  and  production  ex¬ 
perience  to  establish  fair  and  reasonable 
target  prices  at  the  time  the  contract  is 
negotiated,  and  there  is  reason  to  be¬ 
lieve  that  the  cost  of  production  may  be 
substantially  reduced  by  providing  an 
incentive  to  encourage  efficiency.  The 
prices  originally  negotiated  and  set  forth 
in  the  contract  will  be  target  prices. 

(ii)  The  incentive  formula  establish¬ 
ing  the  percentages  for  the  target  profit, 
the  contractor’s  participating  share  in 
excess  costs  or  in  savings,  and  the  maxi¬ 
mum  contract  price  for  all  items  subject 
to  price  revision,  in  the  case  of  those 
contracts  where  target  costs  are  set  at  the 
outset  of  the  contracts,  shall  be  nego¬ 
tiated  and  made  a  part  of  the  contract 
prior  to  its  execution. 

(3)  Price  revision  clause  with  delayed 
firm  target  data,  (i)  The  clause  set  forth 
in  §  596.150-6  (b)  of  this  subchapter 
should  be  used  only  where  fair  and  rea¬ 
sonable  target  prices  cannot  be  estab¬ 
lished  at  the  time  the  contract  is  ne¬ 
gotiated  because  of  lack  of  sufficient  and 
pertinent  cost  or  production  experience, 
but  can  be  determined  after  production  of 
a  reasonable  quantity.  The  prices  origi¬ 
nally  negotiated  and  set  forth  in  the  con¬ 
tract  will  be  billing  prices.  This  clause 
provides  for  the  submission  of  data  upon 
which  to  base  the  negotiation  of  target 
prices  after  delivery  or  shop  completion 
of  a  designated  number  of  articles.  The 
date  for  submission  of  the  data  must  be 
early  in  the  course  of  deliveries  under 
the  contract.  In  those  cases  where  the 
Government  has  currently  in  production, 
with  the  same  contractor,  articles  of  a 
type  similar  to  those  subject  to  incentive 
price  revision  and  the  Government  and 
the  contractor  do  not  have  adequate 
cost  or  production  experience  upon  which 
to  negotiate  target  prices  at  the  time  the 
new  contract  is  negotiated,  the  time  for 
negotiation  of  target  prices  and  submis¬ 
sions  of  the  data  will  be  premised  on  the 
delivery  of  a  designated  number  of  the 
articles  to  be  delivered  under  the  pre¬ 
vious  production  contract.  Pending 
establishment  of  a  targe  price,  the  Gov¬ 
ernment’s  obligation  to  make  payment, 
whether  through  progress  payments, 
deliveries,  termination,  or  otherwise, 
shall  be  limited  to  the  amount  set  forth 
in  subparagraph  (c)  of  the  clause,  'which 
amounts  shall  reflect  the  contractor’s 
anticipated  expenditures,  its  commit¬ 
ments  to  its  subcontractors  and  vendors 
and  such  allowance  for  profit  on  de¬ 
livered  items  as  is  permitted  pursuant  to 
the  payment  provisions  of  the  contract 
during  the  period  prior  to  establishment 
of  the  target  price. 

(ii)  In  those  cases  where,  due  to  in¬ 
sufficient  data,  it  is  necessary  to  establish 
target  costs  during  the  course  of  the  con¬ 
tract,  the  incentive  formula  establishing 
such  percentages  shall  be  negotiated  and 
made  a  part  of  the  contract  at  the  time 
target  costs  are  set. 

(iii)  Under  the  clause  in  §  596.150-6 
(b)  of  this  subchapter  the  target  prices 
of  any  changes  directed  prior  to  the  es¬ 


tablishment  of  the  contract  target  price 
may  be  established  at  the  time  of  nego¬ 
tiation  of  the  contract  target  price. 

(4)  Termination r  In  the  event  the 
entire  contract  is  terminated,  prices  for 
completed  items  or  services  shall  be  sub¬ 
ject  to  negotiation,  and  such  prices, 
within  the  provisions  of  the  contract, 
shall  be  revised  as  may  be  equitable 
under  the  circumstances.  In  the  event 
of  a  partial  termination  such  revision 
should  include  an  adjustment  of  target 
costs,  target  profits,  contract  ceiling,  and 
other  contract  provisions  effected  by  the 
partial  termination. 

§  592.403-50  Administration  of  fixed- 
price  contracts — (a)  Payments  on  incen¬ 
tive  type  and  price-redetermination  type 
contracts.  (1)  It  is  the  policy  of  the 
Department  of  the  Army  in  connection 
with  incentive-type  and  price  redeter¬ 
mination  type  contracts  to  assure  pay¬ 
ment  of  amounts  fairly  due  for  items  de¬ 
livered  and  accepted  or  services  per¬ 
formed,  to  reduce  the  need  for  refunds 
by  contractors,  to  facilitate  timely  ad¬ 
justment  of  provisional  billing  prices, 
and  prompt  completion  of  final  pricing. 

(2)  The  clause  prescribed  in 
§§  596.150-5  and  596.150-6  of  this  sub¬ 
chapter  for  incentive-type  and  price 
redetermination  type  contracts  contain 
provision  to  accomplish  the  purpose  of 
the  policy  stated  above;  therefore,  all 
new  contracts  of  the  incentive-type  and 
price  redetermination  type,  all  definitive 
contracts  of  the  incentive  or  price  rede¬ 
termination  type  replacing  or  supersed¬ 
ing  letter  contracts,  all  amendments 
providing  an  incentive  or  price  redeter¬ 
mination  clause  in  contracts  not  previ¬ 
ously  containing  such  a  clause,  and  all 
amendments  to  contracts  of  the  incen¬ 
tive  or  price  redetermination  type  pro¬ 
viding  for  new  or  additional  procurement 
entered  into  on  or  after  July  1,  1956 
shall  contain  the  applicable  clause  pre¬ 
scribed  in  Part  596  of  this  subchapter. 

(3)  (i)  Contracting  Officer  will  exer¬ 
cise  every  effort  to  bring  about  prompt 
redetermination  of  prices,  or  the  setting 
of  firm  target  prices  when  incentive  type 
contracts  are  concerned,  by  vigilant  and 
timely  attention  to  the  contract  adminis¬ 
tration  aspects  of  each  contract.  Noth¬ 
ing  contained  herein  will  diminish  a  Con¬ 
tracting  Officer’s  responsibilities. 

(ii)  The  separate  price  redetermina¬ 
tion  clauses  set  forth  in  §  596.150-5  of 
this  subchapter  impose  upon  contractors 
specific  time  limits  within  which  to  sub¬ 
mit  data  for  price  redetermination  pur¬ 
poses.  ^  These  time  limits  do  not  exceed  a 
maximum  of  60  days  after  the  redetermi¬ 
nation  point  is  reached.  Heads  of  Pro¬ 
curing  Activities  will  establish  necessary 
administrative  procedures  and  controls 
to  insure  that,  following  receipt  of  a  con¬ 
tractor’s  price  redetermination  data, 
price  redetermination  actions  are  com¬ 
pleted  and  necessary  documents  pre¬ 
sented  to  contractors  for  execution 
within  a  period  of  time  no  greater  than 
that  prescribed  for  the  Contractor  to 
submit  price  redetermination  data  in  ac¬ 
cordance  with  the  price  redetermination 
provisions  of  the  contract  concerned. 
Contracting  Officers  will  finalize  price 
redetermination  actions  within  not  more 
than  120  calendar  clays  after  the  rede¬ 


termination  point  specified  in  the  par¬ 
ticular  contract  is  reached.  A  statement 
of  the  specific  reasons  for  any  failure  to 
complete  a  price  redetermination  action 
within  the  time  limits  prescribed  above 
will  be  prepared  and  made  a  part  of  the 
individual  contract  file  concerned.  In 
addition,  notification  of  such  failure  will 
be  promptly  made  in  each  instance, 
through  channels,  to  the  Deputy  Chief  of 
Staff  for  Logistics,  Department  of  the 
Army,  Washington  25,  D.  C.,  ATTN: 
Chief,  Contracts  Branch.  This  notifica¬ 
tion  will  identify  the  contract,  contract¬ 
ing  activity,  and  contractor  concerned. 

(iii)  The  contract  clauses  prescribed 
in  §  596.150-5  of  this  subchapter  for  price 
redetermination-type  contracts  provide 
that  agreement  in  writing  between  the 
Contractor  and  Contracting  Officer  upon 
revised  billing  prices  which  are  lower 
than  the  contract  prices,  redetermination 
offer,  or  most  recent  c  arterly  cost  state¬ 
ment,  establishes  such  prices  as  final 
prices  for  payment  limiting  purposes  if 
th£  Contractor  also  agrees  to  adjust  past 
payments  and  subsequent  billings  to  the 
agreed  upon  revised  billing  prices.  It  is 
therefore  essential,  if  proposed  revised 
billing  prices  appear  fair  and  reasonable, 
that  agreement  on  such  prices  be 
promptly  concluded.  This  is  especially 
important  when  the  contract  concerned 
contains  a  Form  H-B  Price  Redeter¬ 
mination  Clause  (§  596.150-5  (a)  of  this 
subchapter)  since  date  of  the  agreement 
establishes  a  definite  cutoff  point  for  sub¬ 
mission  by  contractors  of  quarterly  cost 
statements.  Although  not  specified  in 
the  clauses  referred  to  above,  contrac¬ 
tors’  quarterly  cost  statements  should  be 
submitted  to  the  Contracting  Officer  ad¬ 
ministering  the  contract  concerned,  '"it 
is  essential  that  Contracting  Officers  and 
Disbursing  Officers  maintain  close  liaison 
in  order  that  payments  will  be  made  in 
accordance  with  the  contract  provisions. 
Unless  the  Contracting  Officer  has  good 
cause  to  doubt  or  question  the  accuracy 
of  the  quarterly  cost  statements  fur¬ 
nished  by  contractors,  such  statements 
will  be  relied  upon  and  prompt  payments 
under  the  contract  will  continue  to  be 
made  pending  any  pOst-audit  or  post-re¬ 
view  that  may  be  necessary  to  protect 
the  interests  of  the  Government. 

(iv)  Contracting  officers  will  system¬ 
atically  and  periodically  review  all  in¬ 
centive-type  and  price  redetermination 
type  contracts  for  the  purpose  of  ob¬ 
taining  voluntary  interim  price  adjust¬ 
ments  and  prompt  refunds  as  appropri¬ 
ate  (paragraph  (c)  of  this  section). 
The  making  of  voluntary  refunds  in  an¬ 
ticipation  of  retroactive  price  reductions 
will  be  encouraged.  No  proposed  volun¬ 
tary  refund  will  be  refused  or  delayed, 
and  all  such  refunds  will  be  tendered 
and  accepted  without  prejudice  to  final 
pricing.  In  connection  with  voluntary 
refunds,  minimum  refunds  proposed  by 
contractors  in  connection  with  final 
pricing  proposals,  and  refunds  incident 
to  quarterly  statements,  contractors  will 
not  be  required  to  furnish  concurrent 
itemization  of  adjustments  to  be  made 
on  past  billings,  nor  to  furnish  adjusted 
bills  concurrently.  Such  adjustments 
as  may  be  essential  in  connection  with 
refunds  will  be  accomplished  by  appro¬ 
priate  Government  personnel,  with  such 
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information  as  may  be  essential  from 
contractors  after  refunds  are  made,  and 
the  making  acceptance  and  deposits  of 
refunds  will  not  be  delayed  pending  the 
making  of  any  necessary  accounting  ad¬ 
justments.  When  reductions  in  billing 
prices  are  proposed  by  contractors,  they 
will  be  made  effective  immediately  with¬ 
out  prejudice  to  further  adjustment,  and 
billings  voluntarily  reduced  by  contrac¬ 
tors  will,  if  otherwise  proper,  be  paid  at 
the  reduced  amounts  without  awaiting 
contract  amendments. 

(v)  For  use  in  expediting  and  con¬ 
trolling  price  redeterminations  and  re¬ 
funds,  contracting  officers  will  establish 
and  maintain,  as  an  integral  part  of  in¬ 
dividual  contract  files,  a  control  list 
which  will  indicate  the  current  status  of 
the  items  listed  below  incident  to  all 
incentive-type  and  price  redetermina¬ 
tion  type  contracts.  The  control  list 
will  reflect,  as  a  minimum  for  each  con¬ 
tract  of  the  type  concerned  (a)  Con¬ 
tractor’s  name  and  location,  (b)  Con¬ 
tract  number  and  amount,  (c)  Whether 
contract  is  of  the  incentive  or  price  re¬ 
determination  type  (and  form  of  price 
redetermination  clause,  as  appropriate) , 
(d)  Whether  contract  provides  for  par¬ 
tial  or  progress  payments  and  if  so,  basis 
on  which  progress  payments  are  com¬ 
puted,  (e)  Whether  contract  contains  a 
withholding  provision  and  basis  for 
withholding,  (/)  Actual  date  price  re¬ 
determination  point  is  reached,  ( g )  Date 
acceptable  price  redetermination  data 
is  received  from  the  Contractor,  (h) 
Date  revised  billing  prices  agreed  upon, 

(i)  Dates  on  which  audit,  if  applicable, 
is  begun  and  completed,  (;')  Dates  price 
redetermination  negotiations  begun  and 
completed,  ( k )  Dates  of  submission  to, 
and  execution  by,  contractor  of  amend¬ 
ment  or  supplemental  agreement  on  re¬ 
vised  prices,  (i)  Amount  of  Contractor 
indebtedness,  if  any,  resulting  from 
price  redetermination  and  current 
status,  (m)  Date  and  amount  of  any 
voluntary  refunds  made  by  contractor. 
Heads  of  Procuring  Activities  will  insure 
that  the  above  information  is  main¬ 
tained  in  a  current  status  and  readily 
available  at  all  times. 

(vi)  Where  the  Contracting  Officer 
has  discretion  to  control  payments 
through  withholding  provisions  under 
an  existing  contract  of  the  incentive  or 
price  redetermination  type,  which  does 
not  contain  clauses  prescribed  in  Part 
596  of  this  subchapter,  the  contract  (in¬ 
sofar  as  possible)  shall  be  administered 
to  the  maximum  extent  permitted  by 
such  withholding  provisions,  so  that  on 
and  after  1  July  1956  the  total  aggregate 
payments  will  be  limited  as  though  the 
contract  contained  the  applicable  clause 
prescribed  in  Part  596  of  this  subchapter. 
In  the  event  Contracting  Officers  are  un¬ 
able  to  obtain  from  the  Contractor 
necessary  information  to  determine  the 
amounts  that  would  be  permitted  if  the 
contract  contained  the  applicable  clause 
referred  to  above  and  cannot  obtain 
agreement  to  limit  payments  according¬ 
ly,  subsequent  payments  under  the  con¬ 
tract  will  be  withheld  to  the  maximum 
extent  permitted  in  accordance  with  the 
withholding  provision  of  the  contract. 


RULES  AND  REGULATIONS 

(vii)  Section  1481  of  the  Internal 
Revenue  Code  of  1954  and  Section  3806 
of  the  Internal  Revenue  Code  of  J.939 
provide  for  certain  tax  credits  in  con¬ 
nection  with  contract  price  refunds 
(paragraph  (c)  of  this  section).  The 
contract  clauses  prescribed  in  Part  596 
of  this  subchapter  do  not  alter  the  effect 
of  those  statutory  provisions.  Contracts 
shall  be  administered  in  such  manner  as 
to  allow  this  statutory  tax  credit  when¬ 
ever  applicable  under  the  circumstances. 
Whenever  there  is  a  “gross  excess’’  under 
those  contract  provisions,  the  amount  of 
such  tax  credit  shall  be  allowed  in  partial 
settlement  of  the  gross  excess  determined 
without  reference  to  such  tax  credit,  and 
only  the  remainder  of  the  excess  after 
such  tax  credit  allowance  shall  be  sub¬ 
ject  to  refund  by  the  Contractor-  Also, 
applicable  previous  tax  credits  shall  be 
excluded  in  computing  refunds  previous¬ 
ly  made,  and  the  amount  of  tax  credits 
shall  be  deducted  from  the  “gross  excess” 
in  computing  the  amount  that  may  be 
added  or  restored  to  the  unliquidated 
progress  payment  amount. 

(viii)  It  is  intended  that  payment  at 
contract  billing  prices  will  be  made  be¬ 
fore  submission  of  the  first  required 
quarterly  statement,  and  thereafter  as 
adjusted  during  the  intervals  between 
quarterly  statements. 

(b)  Administration  of  price  redeter¬ 
mination  clauses.  The  following  policy 
will  apply  to  the  administration  of  all 
price  redetermination  clauses. 

(1) ,  In  price  revision  negotiations,  the 
objective  of  the  Contracting  Officer  shall 
be  to  negotiate  a  fair  and  reasonable 
revised  price  in  which  due  weight  is 
given  to  all  relevant  factors,  including 
those  taken  into  account  when  the  ini¬ 
tial  contract  price  was  negotiated.  By 
way  of  illustration,  but  not  limitation, 
full  consideration  shall  be  given  to  such 
matters  as  the  Contractor’s  general  per¬ 
formance,  efficiency,  economy,  and  in¬ 
genuity  displayed  in  meeting  contract 
requirements,  including  the  delivery 
schedules,  quality  of  the  product,  the 
character  and  extent  of  the  subcontract¬ 
ing,  cost  data  including  questioned  costs 
and  the  allocability  and  reasonableness, 
of  c^sts,  changes  in  market  conditions, 
competitive  aspects  of  the  original  ne¬ 
gotiation,  as  well  as  the  competitive 
prices  for  the  same  or  similar  items,  ex¬ 
tent  of  Contractor’s  technical,  produc¬ 
tion  and  financial  risk,  and  Government 
assistance  in  the  form  of  facilities, 
equipment,  or  financing.  All  of  the 
above  factors  shall  be  considered  to  the 
extent  pertinent  to  the  specific  negotia¬ 
tion  and  no  price  revision  negotiations 
shall  be  based  solely  on  a  single  factor. 
The  record  of  the  negotiations  should 
be  in  sufficient  detail  to  reflect  the  most 
significant  considerations  controlling  the 
establishment  of  the  revised  price. 

(2)  Compliance  with  the  policy  stated 
in  subparagraph  (1)  of  this  paragraph 
requires  that  Contracting  Officers  rely 
on  educated  judgment  and  not  on 
mechanical  rules  or  mathematical  for¬ 
mulas.  Compliance  further  requires  that 
pricing  decisions  shall  not  be  made  solely 
on  the  basis  of  a  determination  of  cost 
and  profit.  It  follows  that  the  Contract¬ 
ing  Officer  need  not  negotiate  agree¬ 


ments  with  Contractors  as  to  the  indi¬ 
vidual  elements  of  cost. 

(3)  In  order  that  the  positions  of  the 
Government  and  the  Contractor  will  not 
be  prejudiced  in  price  revision  proceed¬ 
ings,  such  negotiations  shall  be  con¬ 
ducted  promptly. 

(c)  Revenue  ruling  (IRB  1953-7 
price  redeterminations.  Section  1481, 
Internal  Revenue  Code,  1954  (formerly 
section  3806,  I.  R.  C.,  1939),  Revenue 
Ruling  53  (C.  B.  1953-1,  479),  and  Rev¬ 
enue  Ruling  54083  (C.  B.  1954-1,  288) 
pertain  to  payment  of  income  taxes  by 
contractors  having  fixed  price  contracts 
with  provision  for  price  redetermina¬ 
tion.  To  minimize  the  effect  of  these 
provisions  on  the  Department  of  the 
Army  appropriations,  Contracting  Offi¬ 
cers  will,  where  feasible,  execute  a  con¬ 
tract  supplement,  or  obtain  from  the 
Contractor  a  credit  memorandum  or  a 
definite  commitment,  preferably  in 
writing,  to  reduce  the  contract  price, 
prior  to  the  date  on  which  the  Contrac¬ 
tor  files  his  completed  income  tax  re¬ 
turn.  (Sections  6081  (a),  Internal  Rev¬ 
enue  Code,  1954,  authorizes  the  Secre¬ 
tary  of  the  Treasury  or  his  delegate  to 
grant  contractors  extensions  of  time, 
not  to  exceed  six  months,  within  which 
income  tax  returns  are  required  to  be 
filed).  ’ 

§  592.404  Cost-reimbursement  type 
contract.  Subject  to  the  limitations  of 
§  3.404  of  this  title,  cost-reimbursement 
type  contract  may  be  used  in  procure¬ 
ments  where  fixed-price  (with  or  with¬ 
out  provision  for  adjustment  of  price) 
contracts  are  not  suitable.  Fees  to  be 
negotiated  in  this  type  of  contract  will 
be  evaluated  and  negotiated  on  the 
basis  of  the  extent  and  nature  of  the 
work  to  be  supervised  or  the  services  to 
be  performed  by  the  Contractor,  and  not 
by  the  amount  of  the  estimated  cost  of 
performing  the  contract.  The  stand¬ 
ards  for  the  determination  and  allow¬ 
ances  of  costs  in  connection  with  the 
performance  of  cost-reimbursement 
type  contracts  are  set  forth%in  Part  15 
of  this  title. 

§  592.40-4-4  Cost-plus-incentive-fee 
contract — (a)  Description.  The  Cost- 
plus-incentive-fee  contract  is  a  cost- 
reimbursement  type  contract  with 
provision  for  a  fee  which  is  adjusted  by 
formula  in  accordance  with  the  relation¬ 
ship  which  total  allowable  costs  bear  to 
target  costs.  Under  this  type  of  con¬ 
tract,  there  is  negotiated  initially  a 
target  cost,  a  target  fee,  a  minimum  and 
maximum  fee,  and  a  fee  adjustment 
formula.  After  performance  of  the  con¬ 
tract,  the  final  contract  fee  is  deter¬ 
mined  in  accordance  with  the  formula. 
The  formula  provides,  within  limits,  for 
increases  in  fee  above  target  fee  when 
total  allowable  costs  are  less  than  target 
costs,  and  decreases  in  fee  below  tar¬ 
get  fee  when  total  allowable  costs 
exceed  target  costs.  ^The  provision  for 
increase  or  decrease  fn  the  fee  is  designed 
as  an  incentive  to  the  Contractor  to  in¬ 
crease  his  efficiency  of  performance. 
Terms  used  relative  to  cost-plus- 
incentive-fee  contracts  are  defined  in  the 
text  of  the  clause  set  forth  in  §  596.203-50 
of  this  subchapter. 
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(b)  Applicability.  (1)  The  cost-plus-  part,  the  incentive  fee  under  the  cost-  ence  to  the  applicable  schedule  (s)  and 

incentive-fee  contract  should  be  used  plus-incentive-fee  contract  shall  be  re-  the  cost  will  not  exceed  the  schedule 
only  after  it  has  been  determined  that  vised  as  may  be  equitable  under  the  price  but  will  be  the  lesser  price  allowed 
use  of  a  cost-type  contract  is  in  the  best  circumstances,  and  adjusted  in  the  man-  under  subdivision  (i)  of  this  subpara- 

interest  of  the  Government  and  the  use  ner  permitted  or  required  by  the  graph. 

of  the  provision  for  incentive  revision  of  contract.  In  the  event  of  a  partial 

fee  may  be  expected  to  reduce  the  ulti-  termination  such  revision  should  include  *  ® 

mate  cost  of  the  procurement.  an  adjustment  of  target  cost,  target  fee. 

.  (2)  Consideration  should  be  given  to  and  other  contract  provisions  with  rela-  .  ,  y  °°,n~ 

using  the  cost-plus-incentive-fee  provi-  tion  to  the  remaining  portion  which  is  ov^of  the  Thief 

sion  in  production  contracts  involving  '  affected  by  the  partial  termination.  J??! .  PKi  .  . 

reasonably  long  production  runs,  where,  (5)  Limitation  on  fee.  The  target  and  IfTriv  ««nf  tSt‘ 

(i)  the  estimated  costs  of  performance  the  maximum  fee  shall  be  subject  to  the  J 

can  be  reasonably  forecast,  and  (ii>  the  administrative  limitations  stated  m  f  “if*  tonf“*  f ‘  f°^  in 

Contracts  £&TEFi£SS?  to  S  3  404-3  <C>  °f  tWS  title'  “and  “chitfc 

5  592.405  Other  types  of  contracts.  services  are  authorized  to  issue  letter 

must  be  exercised  in  negotiating  contract  §  592.405-1  Time  and  materials  con -  mj^^^o^rcent  If  ert? 

target  costs.  Inflated  or  excessively  low  tract-,(&)  Justification  of  Use.  Theoffi- 
target  costs  may  enhance  or  impair  the  cial  contract  file  will  contain  a  state- 

operation  of  the  incentive  fee  provision  ment,  accomplished  by  the  Contracting  Prided  the  estumated  amount  of  the 
of  the  contract,  without  relating  to  Officer,  which  will  include  information  „^„env fi 

economy  in  performance.  such  as  the  following:  \he  approval  authority  of  the  particu- 

(3)  In  addition  to  the  requirement  of  (1)  Hourly  rates,  including  overhead  J J and' 5 

subparagraph  (2)  of  this  paragraph,  and  profit,  compared  with: 

Contracting  Officers  may  give  consider®-  (i)  Previous  Government  contracts  of  “£  ^autoority  tf th^ 

Innfrn Pt  ^he  cost-pius-mcentive-fee  (n>y  Rates  normally  charged  on  com-  extent  deemed  necessary  without  au- 

(1)  Production  experience  is  limited,  mercial  contracts  of  this  type.  ^StSa?esti^tedIan^y^the/OT01 

or  (iii)  Existing  contracts  with  other  the  total  estimated  amount  of  the  pro- 

or/...  _  .  .  ,  .  ....  posed  definitive  contract  exceeds  that 

(n)  Developmental  work  will  be  re-  S  *  .  iustification  of  nroflt  which  the  procuring  technical  service  is 

quired  under  the  contract,  or  (2)  Complete  justification  or  profit  authorized  to  annrove  or  where  it  u 

(iii)  The  contract  is  to  be  performed  *"*>{»««  }“*““!  overhead"  desired  to  awardTle^rccntractman 

to  a  Government-owned  plant  with  the  direct  labor  >11  in  excess  of  50  percent  of  the 

use  of  Government-owned  facilities.  <b)  Reimbursement  for  material.  All  ...  Mtimafpd  amount  of  the  nmnn^ed 

(c)  Instructions— 11)  General.  New  time  and  material  type  contracts  will  definiWve^ontracr^ orfoV aDDroval  5the 
target  costs  will  be  mutually  determined  provide  that  matenal  purch^d  manu-  chle(  contracts  Branch,  Deputy  Chiel 

unr^af^fS^s^T/the1^-  ofSto«  fmLogtotics,  Department  of  the 

decreases  the  work  required  under  the  ernment  to  the  contractor  at  cost.  For  ...  condition?  for  Tn  ndditior 

contract.  Target  costs  agreed  upon  for  “at  to<£eC°"“  ^paragraph  “ 

work  under  change  orders  and  supple-  cost  will  be  construed  to  mean.  this  section,  the  authority  to  issue  let- 

mental  agreements  must  be  realistic.  f KJI*  m  ter  contracts  is  contingent  upon  com- 

Negotiations  for  the  establishment  of  the  Contractor  purchases  the  matenal  Diiance  with  the  following- 
target  costs  should  be  conducted  in  ac-  furnished,  the  net  cost  (cost  clear  of  ...  That  the  definitive  contracts  wiV 
cordance  with  existing  cost  principles  anything  extraneous,  i.  e.,  cash  discounts,  contain  all  reaujred  standard  clauses  ir 
(Part  15  of  this  title).  trade  discounts,  rebates,  commissions,  Ca°ddh  on  to  such  sSfdaM  o^onS 

(2)  Fee  Schedule.  The  measure  of  and  any  other  allowances  and  credits  c^uses  as  are  necessary  to  protect  fifih 

the  increase  and  the  decrease  in  the  fee  available  to  the  Contractor)  to  the  con-  th  interest  of  the  Government  and  thal 
(in  subparagraph  (j)  (2)  of  the  cost-  tractor,  regardless  of  date  purchased  will  beS a MriStkmri 

plus-incentive-fee  clause)  shall  normally  Plus  properly  identified  and  supported  eacb  ietter  contract. 

be  the  same.  The  contract  schedule  freight  or  transportation  charges,  if  any,  (2)  That  all  fix'ed-Drice  contracts 
shall  set  forth  target  fees  for  each  item  Paid  by‘haContractor.  other  costs  t^eisno  info^tion  upon  whtot 

and  “maximum”  and  “minimum”  incen-  suchas JS55  to  base  reasonableness  of  price,  wil 

five  fees  for  each  item  which  shall  nor-  “  a  JLrt  contain  applicable  standard  price  re- 

mally  be  equidistant  from  the  respective  in  the  unit  labor  rate,  are  not  allowable  determination  clauses  with  upward  limi- 

target  fees.  In  appropriate  cases,  the  under  Wns  section.  tations  thereunder  held  to  a  minimum 

maximum  and  minimum  incentive  fees  dJ but  in  no  event  to  exceed  25  percent,  anc 

may  be  stated  in  terms  of  percentages  of  the  Contractor  manufactures  the  ma-  that  this  provision  shall  be  made  a  con. 

the  target  fees.  Under  some  circum-  dition  of  each  applicable  letter  contract 

stances,  it  may  be  appropriate  to  use  a  the  net  cost,  including  direct  labor  ex-  (i)  irrespective  of  total  estimate< 
sliding  scale:  for  example,  0.01  cent  for  pense,  direct  material  expense  (clear  of  deflnitive  contract  amount,  a  definitive 
the  first  $100  of  increased  or  decreased  a11  deductions,  such  as  cash  discounts,  contract  0r  letter  contract  providing  foi 
cost,  0.02  cent  for  the  second  $100,  etc.  trade  discounts,  rebates,  commissions,  &  price  redetermination  clause  with  up 
Under  such  circumstances  the  Con-  and  any  other  allowances  and  credits  ward  revision  exceeding  25  percent  mus 
tractor’s  participation  will  be  on  an  in-  available  to  the  Contractor)  to  the  Con-  have  prjor  appr0val  of  the  Deputy  Chie 
creasing  scale  for  each  increment,  never  tractor,  plus  allocable  freight  or  trans-  of  staff  for  Logistics,  Department  o 
on  a  decreasing  scale.  The  wording  of  portation  charges,  other  direct  charges,  if  Army,  Chief,  Contracts  Branch, 
paragraph  (j)  (2)  of  the  cost-plus-in-  any*  and  related  overhead  costs  but  no  (d>  independent  Government  esti 
centive-fee  clause  will  be  changed  to  allowance  for  profit.  mate,  prepared  prior  to  receiving  esti 

reflect  the  sliding  scale  participation  <3)  Fabricated  standard  parts,  (i)  mate  from  the  proposed  contractor 
when  used.  When  the  Contractor  manufactures  the  may  used  t0  determine  reasonable 

(3)  Determination  and  findings.  pafts  furnished  as  a  standard  item,  the  ness  0f  price 

Where  cost-plus-incentive-fee  contracts  ^ (3)  That  the  fixed-fee  in  a  cost-plus 

are  used,  a  Determination  and  Finding  f  the’  contractor’s  profit)  will  const!-  »-fixed-fee  type  qf  contract  will  not  ex 
will  be  prepared  in  accordance  with  the  tute  the  charge  allowable  at  date  of  de-  ceed  the  limitations  set  forth  in  §  3.404-: 
provisions  of  Subpart  C,  Part  3  of  this  uvery  to  the  Government;  however,  (ii)  (c)  of  this  title,  with  further  cqnsidera 
title  and  Subpart  C  of  this  part.  when  all  or  some  of  the  parts  furnished  tion  given  to  the  following: 

(4)  Termination.  In  the  event  the  appear  on  a  current  Federal  Supply  <i>  The  absence  of  risk  to  the  Con 
contract  is  terminated,  in  whole  or  in  Schedule  the  contract  will  make  refer-  tractor. 
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(ii)  The  estimated  quantity  of  the 
following  as  compared  with  the  total 
estimated  definitive  contract  price:  (a) 
Material,  (b)  subcontracting,  (c)  pur¬ 
chased  parts,  and  <d)  “Ofl-the-Shelf” 
items. 

(iii)  The  size  of  the  proposed  con- 
tr&cti 

(4)  That  the  profit  to  be  paid  shall 
be  consistent  with  the  protection  af¬ 
forded  to  the  contractor  in  the  mini¬ 
mizing  or  removal  of  risk  to  him,  with 
due  consideration  given  to  the  estimated 
quantity  of  the  following  as  compared  to 
the  total  estimated  contract  price:  (i) 
Material,  (ii)  subcontracting,  (iii)  pur¬ 
chased  parts,  and  (iv)  “Ofl-the-Shelf” 
items. 

(5)  That  the  duration  of  the  letter 
contract  will  not  exceed  180  days  from 
the  date  of  execution.  Extensions 
which  increase  the  duration  beyond  180 
days  will  not  be  made  without  prior  ap¬ 
proval  of  the  Deputy  Chief  of  Staff  for 
Logistics,  Department  of  the  Army,  Chief, 
Contracts  Branch. 

(c)  Information  to  be  furnished  when 
requesting  approval  of  letter  contracts. 
Requests  for  authority  to  award  letter 
contracts  submitted  to  the  Deputy  Chief 
of  Staff  for  Logistics,  Department  of  the 
Army,  Chief,  Contracts  Branch,  mijst 
indicate  that  the  use  will  be  in  accord¬ 
ance  with  the  basic  policies  set  forth  in 
§  3.405-3  of  this  title,  and  will  include 
the  following:  \ 

(1)  Statement  as  to  the  necessity  and 
advantage  to  the  Government  of  the  use 
of  the  proposed  letter  contract. 

(2)  Name  and  address  of  proposed 
Contractor. 

(3)  Location  where  contract  is  to  be 

performed.  — 

(4)  Brief  description  of  supplies  and 
quantities  to  be  furnished  or  services  to 
be  rendered. 

(5)  Duration  of  letter  contract  in 
number  of  days  from  date  of  execution. 

(6)  Amount  of  letter  contract. 

( 7 )  Total  estimated  definitive  contract 
amount,  including  estimated  cost  of  (i) 
facilities,  (ii)  special  tooling  equipment, 
etc.,  (iii)  activation  or  reactivation,  (iv) 
training  of  pefsonnel,  and  (v)  sub¬ 
contracting. 

(8)  Estimated  delivery  schedule. 

(9)  Type  of  definitive  contract  pro- 
•  posed  (fixed-price,  cost-plus-a-fixed-fee, 

etc.). 

(10)  Statement  as  to  whether  the  de¬ 
finitive  contract  will  contain  all  required 
standard  clauses  in  accordance  with 
Subchapter  A,  Chapter  I  of  this  title,  and 
this  subchapter,  other  Department  of  the 
Army  directives. 

(11)  List  of  all  standard  optional 
clauses  which  will  be  made  a  part  of  the 
definitive  contract,  including  (i)  Patent 
clauses,  (ii)  Copyright  clause,  (iii)  Spe¬ 
cial  Tooling  clause,  (iv)  Government 
Property  clause,  (v)  Facility  agreement, 
and  (vi)  Price  Redetermination  clause 
(including  form  number  and  percentage 
of  upward  revision). 

(12)  Statement  that  the  provisions  of 
subparagraphs  (10)  and  (11)  of  this 
paragraph  will  be  made  a  condition  of 
the  subject  letter  contract. 

(13)  Statement  that  the  minimization 
of  risk,  through  inclusion  of  the  price 
redetermination  clause,  will  be  given  due 


consideration  in  determining  the  rate 
of  profit  to  be  allowed,  with  further  at¬ 
tention  given  to  the  amount  of  each  of 
the  following  as  compared  to  the  total 
estimated  contract  amount:  (i)  Material, 
(ii)  subcontracting,  (iii)  purchased  parts, 
and  (iv)  “Off-the-Shelf”  items. 

(14)  Source  of  funds  to  be  used  in  the 
proposed  procurement,  showing: 

(i)  Total  allocated,  and 

(ii)  Total' obligated  to  date,  exclusive 
of  the  proposed  letter  contract. 

(15)  Statement  that  research  and 
development  funds  will  not  be  used  when 
the  work  to  be  covered  is  not  for  re¬ 
search  and  development. 

(16)  Statement  that  the  definitive 
contract  will  be  executed  with  a  mini¬ 
mum  otdelay. 

(17f  Statement  that  the  Deputy  Chief 
of  Staff  for  Logistics,  Department  of  the 
Army,  Chief,  Contracts  Branch,  will  be 
notified  through  the  Head  of  the  respec¬ 
tive  Procuring  Activity,  without  delay,  as 
to  the  date  of  execution  of  the  letter 
contract. 

(18)  Statement  that  request  for  ap¬ 
proval  of  the  definitive  contract,  if  re¬ 
quired,  will  be  forwarded  in  time  to 
reach  the  Office  of  the  Deputy  Chief  of 
Staff  for  Logistics,  Department  of  the 
Army,  Chief,  Contracts  Branch,  no  later 
than  15  days  prior  to  the  expiration  of 
the  letter  contract. 

(19)  Statement  that  the  letter  con¬ 
tract  will  be  reported  on  Individual  Pro¬ 
curement  Action  Report  (DD  Form  350) 
in  the  amount  of  the  letter  contract;  and 
that  subsequent  reports  will  be  sub¬ 
mitted,  when  and  if  changes  are  made 
in  the  amount  of  obligation  of  the  letter 
contract,  only  in  the  amount  of  such 
change,  whether  plus  or  minus.  Fur¬ 
ther,  that  when  formal  contract  is  exe¬ 
cuted,  report  will  be  made  only  in  the 
amount  of  the  definitive  contract,  less 
the  cumulative  obligation  under  the 
letter  contract  and  any  changes  thereto. 
(See  Subpart  C,  Part  606  of  this  sub¬ 
chapter.) 

(d)  Approval  for  modification  of  letter 
contracts.  Letter  contracts  approved 
for  issuance  by  the  Deputy  Chief  of  Staff 
for  Logistics,  will  not  be  extended  or 
amended  without  prior  approval  of 
Deputy  Chief  of  Staff  for  Logistics, 
Department  of  the  Army,  Chief,  Con¬ 
tracts  Branch.  Requests  for  approval 
of  extensions  or  increases'Will  include 
the  following : 

(1)  Name  and  address  of  Contractor. 

(2)  Description  of  work  to  be  per¬ 
formed,  showing  quantity  of  items  orig¬ 
inally  approved. 

(i)  If  quantities  have  been  increased 
subsequent  to  original  approval,  show 
such  quantities,  authority,  and  date. 

(ii)  If  additional  quantities  are  to  be 
procured,  show  such  quantities  and  new 
total. 

(3)  Date  originally  approved. 

(4)  Date  letter  contract  was  executed. 

(5)  Duration  originally  approved. 

(i)  If  extensions  in  the  duration  have 
been  made  subsequent  to  original  ap¬ 
proval,  show  such  extensions,  authority, 
and  dates. 

(ii)  If  additional  days  are  required, 
show  number  required  and  new  total. 

(6)  Amount  of  letter  contract  origi¬ 
nally  approved. 


(i)  If  increases  have  been  made  sub¬ 
sequent  to  original  approval,  show  each 
increase,  authority,  and  dates. 

(K)  If  additional  increase  is  required, 
show  amount  and  new  total,  and  source 
of  funds,  including  (a)  total  allocated, 
and  (b)  total  obligated  to  date,  exclusive 
of  the  proposed  increase. 

(7)  Estimated  definitive  contract 
total  originally  approved. 

(i)  If  increases  have  been  made  sub¬ 
sequent  to  original  approval,  show  each 
increase,  authority,  and  date. 

(ii)  If  additional  increase  is  required, 
show  amount  and  new  total. 

(8)  Complete  justification  for  exten¬ 
sion  or  increase  requested,  including 
reasons  as  to  why  definitive  contract 
cannot  be  executed  without  such 
amendment. 

Not*:  The  requirements  of  this  section 
shall  not  be  construed  to  restrict  Procuring 
Activities  from  approving  definitive  con¬ 
tracts,  within  the  authority  of  $  606.204  of 
this  subchapter,  for  which  letter  contracts 
were  approved  by  the  Deputy  Chief  of  Staff 
for  Logistics,  Department  of  the  Army,  Chief,' . 
Contracts  Branch,  prior  to  the  delegation  of 
such  authority. 

§  592.405-5  Call  contract.  (Subpart 
K,  Part  606  of  this  subchapter). 

1  592.405-6  Open  end  contract. 
(Subpart  K,  Part  606  of  this  subchap¬ 
ter). 

§  592.405-50  Purchase  orders.  (Sub¬ 
part  F,  Part  606  of  this  subchapter) ,  N 

§  592.405-51  Informal  commitments. 
(a)  An  informal  commitment  is  a  verbal 
order  or  written  communication  by  a 
Contracting  Officer  or  his  authorized 
agent,  requesting  a  person  or  firm  to 
furnish  supplies  or  services  to  the  Gov¬ 
ernment  or  a  defense  Contractor. 

(b)  Informal  commitments  will  be  en¬ 
tered  into  under  the  circumstances  only 
as  authorized  by  §  606.409-1  (c)  of  this 
subchapter,  and  pursuant  to  instructions 
of  the  Head  of  a  Procuring  Activity  is¬ 
sued  under  authority  contained  in  this 
subchapter. 

(C)  Informal  commitments  will  not  be 
entered  into  for  specific  amounts.  The 
basis  of  payment  will  be  “fair  compensa¬ 
tion”  as  approved  by  the  appropriate 
approving  authority,  depending  upon  the 
amount  involved. 

(d)  Requests  for  formalization  of  in¬ 
formal  commitments  will  be  processed 
pursuant  to  §  606.409-2  of  this  subchap¬ 
ter,  within  10  days  after  completion  of 
performance  thereof. 

(e)  No  payment  will  be  made  or  certi¬ 
fied  in  connection  with  an  informal  com¬ 
mitment  until  formalization  has  been 
approved  and  accomplished. 

§  592.405-52  Cost-plus-a-percentage - 
of -cost  system  of  contracting — (a)  Gen¬ 
eral.  Advise  price  and  price  to  be  nego¬ 
tiated  subcontracts,  as  well  as  transac¬ 
tions  evidenced  by  contracts  or  purchase 
orders  issued  after  performance  has  been 
substantially  completed,  have  attributes 
which,  depending  upon  the  particular 
factual  situation,  may  violate  the  statu¬ 
tory  prohibition  against  the  cost-plus-a- 
percentage-of-cost  .system  of  contract¬ 
ing. 

(b)  Policy.  Contracting  Officers  will 
insure  that  the  review  of  contractual 

.  ,  V  v 
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instruments,  including  subcontracts  re¬ 
quiring  approval,  are  examined  to  ascer¬ 
tain  whether  they  are  cost-plus-a-per- 
centage-of-cost  in  nature  and  therefore 
legally  objectionable. .  v 

(c)  Procedure.  (1)  Such  review  will 
be  accomplished  as  follows : 

(1)  Prime  contracts,  and  subcon¬ 
tracts  which  require  the  approva1  of  the  4 
Contracting  Officer,  will  be  reviewed 
prior  to  execution  or  approval;  and 

(ii)  Subcontracts  which  do  not  re¬ 
quire  approval  of  the  Contracting  Of¬ 
ficer  will  be  reviewed  at  the  time  of  audit 
or  prior  to  final  settlement  and  payment. 

(2)  The  cognizant  audit  agencies  will 
accomplish  such  audit  as  are  requested 
by  Contracting  Officers  for  the  purpose 
of  securing  data  needed  in  connection 
with  determining  the  reasonableness  of 
contractors’  and  subcontractors’  costs. 
Such  action  will  not  preclude  audit  per¬ 
sonnel  from  commenting  on  the  legal 
aspects  of  contracts  or  subcontracts 
when  audit  reports  are  submitted.  How¬ 
ever,  questions  arising  concerning  the 
legality  or  general  legal  sufficiency  of 
contracts  and  subcontracts  will  be  re¬ 
solved  by  Contracting  Officers  concerned 
with  the  advice  of  qualified  legal  counsel. 
Accordingly,  Contracting  Officers’  de¬ 
terminations  will  be  used  as  a  basis  for 
the  settlement  or  disposal  of  contracts 
or  subcontracts  to  which  this  paragraph 
is  applicable. 

(3)  Claims  for  costs  incurred  under 
any  contract  or  subcontract,  determined 
by  the  Contracting  Officer  under  this 
procedure  to  be  illegal,  will  be  sub¬ 
mitted  through  channels  to  the  Deputy 
Chief  of  Staff  for  Logistics,  Department 
of  the  Army,  ATTN;  Chief,  Contracts 
Branch. 

(d)  Legal  assistance.  The  procedures 
of  this  section  will  not  be  construed  as 
imposing  any  restriction  on  Contracting 
Officers  in  requesting  any  desired  assist¬ 
ance,  legal  or  otherwise,  from  higher 
echelons  of  authority. 

(e)  Exceptions.  Contracting  Officers 
will  not  use  the  procedures  of  this  sec¬ 
tion  in  connection  with  processing  con¬ 
tractors’  claims  for  reimbursement 
arising  from  legally  questionable  sub¬ 
contracts  and  purchase  orders  executed 
under  cost  reimbursement  type  facili¬ 
ties  clauses  in  supply  contracts  executed 
between  the  dates  of  June  1,  1950  and 
March  1,  1953  and  entered  into  as  a 
result  of  the  Korean  emergency.  Ques¬ 
tions  which  arise  in  connection  with  the 
procedures  set  forth  in  this  section 
should  be  directed  to  the  Chief  of  the 
Technical  Service  concerned  or,  when 
appropriate,  to  the  Deputy  Chief  of 
Staff  for  Logistics,  Department  of  the 
Army,  ATTN :  Chief,  Contracts  Branch. 

3.  Revise  Part  593  to  read  as  follows: 

Sec. 

593.000  Scope  of  section. 

593.001  Interdepartmental  procurement. 
593.002  Procurement  agreements. 

Subpart  A — Definition  of  Terms 
593.101  Definitions. 

Subpart  B — Policies  and  General  Principles 

593.201  Application  of  procurement  assign¬ 
ments. 

593.202  Responsibilities  under  single  pro¬ 
curements. 
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Sec. 

593.203  General  principles  governing  im¬ 
plementation  of  procurement  assign¬ 
ments. 

593.203- 4  Emergency. 

593.203- 6  Local  purchase  as  a  normal 
means  of  supply. 

593.204  Items  in  short  supply. 

593.206  Purchase  authorization. 

593.206-50  Preparation  of  military  inter¬ 
departmental  purchase  requests 
(MIPRs). 

593.212  Execution  and  administration  of 
contracts. 

Authority:  §§  593.000  to  593.212  Issued 
under  sec.  3012,  70A  Stat.  157;  10  U.  S.  C. 
3012.  R.  S.  161;  5  U.  S.  C.  22.  Interpret 
or  apply  70A  Stat.  127;  10  U.  S.  C.  2301-2314. 

§  593.000  \  Scope  of  part.  This  part 
sets  forth  basic  policies,  principles  and 
instructions  relating  to  the  coordinated 
procurement  of  supplies  and  services. 

§  593.001  Interdepartmental  procure¬ 
ment.  Procurement  of  supplies  and 
services  from  or  through  Government 
departments  or  agencies  outside  the  De¬ 
partment  of  Defense  will  be  governed  by 
Part  594  of  this  subchapter  and  by  sec¬ 
tions  of  AR  715-180,  administrative  reg¬ 
ulations  pertaining  to  Department  of 
Defense  “Interagency”  procurement  as¬ 
signments. 

§  593.002  Procurement  agreements. 
Heads  of  Procuring  Activities  are  author¬ 
ized  to  make  procurement  agreements, 
procurement  assignments  and  delega¬ 
tions  of  procurement  responsibilities, 
with  or  to  appropriate  agencies  of  the 
Departments  of  the  Navy  and  the  Air 
Force,  provided  such  agreements,  assign¬ 
ments  and  delegations  are  not  in  con¬ 
flict  with  Parts  4  and  5  of  this  title  and 
this  part  and  Part  594  of  this  subchapter, 
or  with  AR  715-180. 

SUBPART  A— DEFINITION  OF  TERMS 

§  593.101  Definitions.  (§  4.101  of  this 
title  and  AR  715-180.) 

SUBPART  B — POLICIES  AND  GENERAL 
PRINCIPLES 

§  593.201  Application  of  procurement 
assignment.  The  scope  and  applicability 
of  Department  of  Defense  single  pro¬ 
curement  assignments  are  set  forth  in 
AR  *715-180. 

§  593.202  Responsibilities  under  single 
procurement.  The  relationship  of  De¬ 
partment  of  Defense  procurement  as¬ 
signments  to  Army  assignments  of 
logistical  responsibilities,  and  the  de¬ 
scription  and  assignment  of  the  respon¬ 
sibilities  associated  with  each  of  the 
Department  of  Defense  procurement 
assignment  programs  are  set  forth  in 
AR  715-180. 

§  593.203  General  principles  govern¬ 
ing  implementation  of  procurement  as¬ 
signments. 

§  593.203-4  Emergency.  Waivers  of 
single  procurement  assignment  proce¬ 
dures  under  the  emergency  provision  of 
§  4.203-4  of  this  title  will  be  limited  to 
circumstances  and  conditions  com¬ 
parable  to  those  described  in  §  3.202  of 
this  title  and  §  592.202  of  this  subchapter. 

§  593.203-6  Local  purchase  as  a  nor¬ 
mal  means  of  supply.  The  provisions 


of  §  4.203-6  of  this  title  will  not  be 
invoked  to  permit  local  purchase  of 
assigned  items  until  the  Procuring:  De¬ 
partment  has  been  properly  advised  of 
the  decision  to  use  “local  purchase”  as 
the  normal  means  for  obtaining  Army 
supply  requirements. 

§  593.204  Items  in  short  supply.  Sup¬ 
plies  and  services  shortages  requiring 
coordination  with  other  Departments 
will  be  reported,  with  complete  informa¬ 
tion  thereon,  to  the  Deputy  Chief  of  Staff 
for  Logistics,  Department  of  the  Army, 
ATTN :  Chief,  Contracts  Branch. 

I  593.206  Purchase  authorization. 

§  593.206-50  Preparation  of  military 
interdepartmental  purchase  requests 
(.MIPRs) — (a)  Responsibility  for  prepa¬ 
ration.  DD  Form  448  (Military  Interde¬ 
partmental  Purchase  Request)  will  be 
initiated  by  the  technical  service  having 
procurement  assignment  coordination 
responsibility  for  the  supplies  or  services 
concerned.  The  chief  of  the  technical 
service  having  such.coordination  respon¬ 
sibility  may  designate  offices  or  installa¬ 
tions  to  prepare  and  submit  purchase  re¬ 
quests  to  the  purchasing  departments 
(Department  of  the  Navy  or  Department 
of  the  Air  Force) . 

(b)  Requisition  of  forms.  DD  Forms 
448  and  448-1  may  he  requisitioned 
through  normal  publication  supply 
channels  as  hectograph  masters. 

(c)  Instructions  for  preparation.  (1) 
Detailed  instructions  for  preparation  of 
DD  Form  448  are  explained  under  num¬ 
bers  below,  which  correspond  to  the 
numbers  of  item  headings  on  the  face  of 
the  Form. 

Item  1.  Request  No.:  The  requiring  tech¬ 
nical  service  will  assign  a  number  to  each 
request  for  Identification  and  control  pur¬ 
poses.  The  request  number  will  consist  of 
the  following  parts  in  sequence:  The  letter 
"R"  indicating  purchase  request,  the  last  two 
digits  of  the  fiscal  year,  the  serial  number, 
the  requesting  technical  service  symbol  as  set 
forth  in  §  606.203-4  of  this  subchapter. 
Example:  R-51-1-ORD:  When  necessary, 
each  technical  service  may  prescribe  an  addi¬ 
tional  letter,  which  will  be  separated  from 
the  |  technical  service  symbol  by  a  dash  to 
identify  separate  offices  initiating  this  form 
within  the  technical  service.  For  example, 
the  Chief  of  Ordnance  may  assign  the  letter 
“N”  to  the  New  York  Ordnance  District,  In 
which  case  the  request  number  on  the  forms 
Initiated  by  this  Agency  would  be  written  as 
follows:  R— 51-1-ORD-N.  Amendments  to 
basic  MIPR  will  be  numbered  in  sequence 
starting  with  the  number  1. 

Page  No;  The  number  of  the  particular 
page.  * 

No.  of  pages:  The  total  number  of  pages 
In  each  request.  When  more  than  one  page 
to  any  request  is  necessary,  each  page  will 
be  numbered  consecutively  in  the  following 
sequence:  MIPR  DD  Form  448-1  *  (First 
Sheet),  MIPR — Continuation  Sheet,  DD 
Form  448-1  (for  data  on  Items  11a  through 
Ilf),  and  any  attached  sheets  giving  supple¬ 
mentary  information. 

Item  2.  Property  class  and  control  symbol 
No.:  For  optional  use  by.  requiring  depart¬ 
ment.  _ 

Item  3.  Date:  Date  of  request. 

Item  4.  Issued  by:  Name  and  address  of 
office  Issuing  the  request.  When  possible, 
list  the  name  and  telephone  number  of  per¬ 
son  who  may  be  contacted  in  the  event  that 
the  purchasing  department  has  questions 
about  this  request. 
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Item  5.  Name  and  address  of  consignee  to 
which  supplies  or  equipment  are  to  be 
shipped. 

Item  6.  To:  Name  and  address  of  Bureau, 
Command,  or  Office  of  the  purchasing  de¬ 
partment  to  which  the  request  Is  being 
submitted. 

Item  7.  Distribution  of  contracts  and  re¬ 
lated  documents:  Name  and  address  of  Of¬ 
fice  (s)  to  which  copies  of  contracts  and 
related  documents  are  to  be  mailed.  Also 
list  number  of  copies  desired  ($  593.212). 

Item  8.  Delivery  schedule:  Date(s)  by 
which  delivery  of  Items  Is  desired. 

Item  9.  Payment  will  be  made  by:  Name 
and  address  of  Disbursing  Office  which  will 
pay  invoices. 

Item  10.  Invoices  will  be  mailed  to:  Name 
and  address  of  Office  (s)  to  which  Invoices 
will  be  mailed. 

Item  11.  Request  for  supplies:  Enter  an 
"X”  in  box  preceding  appropriate  statement. 
If  the  purchasing  department  wishes  to  fur¬ 
nish  the  requirements  from  stock,  It  may 
request  the  approval  of  the  requiring  depart¬ 
ment  to  do  so. 

Item  11a.  Item  No:  The  number  of  the 
Item  In  sequence  as  listed  thereon. 

Item  lib.  Description;  In  addition  to  the 
descriptive  information  Indicated  for  this 
column,  the  package  size  should  be  stated 
when  there  are  options  for  items  involved. 

Item  11c.  Quantity;  The  quantity  of  each 
Item  requested. 

Item  lid.  Unit:  The  unit  measure,  such  as 
each  lb.,  gallon,  etc.,  for  each  item. 

Item  lie.  Estimated  unit  cost:  The  latest 
cost  that  Is  available  from  catalogs,  bulletins, 
reports,  copies  of  contracts,  etc.,  will  be  used 
as  the  estimated  cost. 

Item  11  f.  Estimated  total  cost:  The  result 
of  the  quantity  of  the  Item  requested  (Col¬ 
umn  11c)  multiplied  by  the  estimated  cost 
(Column  lie) .  The  sum  of  this  column  will 
be  placed  In  the  space  for  “Total”  at  bottom 
of  column. 

Item  12.  Prepare  for  delivery  in  accordance 
with :  The  specifications,  if  any,  such  as  JAN- 
P-658  (3),  under  which  the  items  are  to  be 
preserved,  packaged,  and  packed.  If  no 
printed  specifications  are  applicable  or  if 
supplementary  instructions  are  to  be  given,  a 
phrase  such  as  “See  attached  Instructions” 
should  be  inserted  in  the  blank  space. 

Item  13.  Funds  chargeable  for  procure¬ 
ment:  Appropriation,  allotment,  project,  and 
object  numbers  to  be  charged  for  procure¬ 
ment  of  supplies  or  services. 

Item  14.  Transportation  allotment(s) :  Ap¬ 
propriations,  allotment,  project,  and  object 
numbers  to  be  charged  for  transportation  of 
supplies.  This  allotment  will  be  used  when 
the  procurement  allotment  does  not  Include 
transportation  charges  as  in  the  case  of  a 
purchase  of  items  f.  o.  b.  origin. 

Item  15.  Typed  name  and  grade  of  author¬ 
izing  officer:  The  officer  who  authorizes  the 
procurement  of  items  listed  hereon  and  certi¬ 
fies  that  the  funds  have  been  committed. 

Item  16.  Signature :  Signature  of  authoriz¬ 
ing  officer.  (If  the  authorizing  officer  Is  other 
than  one  having  fiscal  responsibility,  the 
ordering  department  must  have  on  file,  as 
support  to  the  certification,  a  written  state¬ 
ment  by  such  officer  substantiating  the  fiscal 
portion  of  the  certificate.) 

(2)  If  any  designated  space  on  this 
form  other  than  that  provided  for  on 
Continuation  Sheet  is  insufficient  for  the 
purpose  of  listing  all  necessary  informa¬ 
tion,  the  information  may  be  typed  on  a 
blank  sheet  of  paper  under  the  appro¬ 
priate  item  heading  and  attached  to  the 
form  for  submission  to  the  purchasing 
department.  When  this  action  is  taken, 
a  phrase  will  be  inserted  in  the  desig¬ 
nated  space  on  the  form,  such  as  “See 
attached  instructions”  or  “See  attached 
sheet”,  to  indicate  that  additional  in¬ 


formation  Is  contained  in  supplementary 
sheets.  Also,  if  it  is  necessary  to  give 
instructions  or  other  information,  for 
which  there  is  no  designated  space  on 
the  form,  such  information  may  be  typed 
on  a  blank  sheet  and  attached  to  the 
form. 

§  593.212  Execution  and  administra¬ 
tion  of  contracts.  When  submitting 
MlPR’s  to  the  Department  of  the  Navy, 
the  Department  of  the  Air  Force,  and  to 
joint  agencies  under  the  single  procure¬ 
ment  program,  Department  of  the  Army 
requirements  for  contracts  and  other 
contractual  instruments  will  be  limited 
to  seven  copies. 

4.  Section  595.201-53  is  added  as 
follows: 

§  595.201-53  Letter  agreement  with 
Department  of  Defense  Production 
( Canada ) .  A  letter  agreement  between 
the  Department  of  Defense  Production 
(Canada)  and  the  Departments  of  the 
Army,  Navy,  and  Air  Force,  dated  July 
27,  1956  sets  forth  policies  and  pro¬ 
cedures  applicable  to  contracts  for  sup¬ 
plies  and  services,  placed  by  the  Military 
Departments  with  the  Canadian  Com¬ 
mercial  Corporation  on  and  after  Oc¬ 
tober  1,  1956.  The  agreement  follows: 

July  27.  1956. 

Dear  Sirs:  The  agreement  between  the 
Department  of  Defense  Production  (Can¬ 
ada)  and  the  United  States  Departments 
of  the  Army,  Navy,  and  Air  Force  (here¬ 
inafter  referred  to  as  the  “Military  De¬ 
partments"),  evidenced  by  the  letter  of 
February  18,  1952,  from  the  Deputy  Minister 
of  Defense  Production  (Canada),  the  terms 
of  which  were  accepted  by  the  Military 
Departments  at  Washington  on  February  26, 
1952  (which  agreement  was  amended  as  of 
January  13,  1953,  December  21,  1955,  and 
June  21,  1956),  laid  down  policies  and  pro¬ 
vided  procedures  with  respect  to  all  con¬ 
tracts  for  supplies  and  services  placed  with 
the  Canadian  Commercial  Corporation  by 
the  Military  Departments,  up  to  and  in¬ 
cluding  September  30,  1956. 

Since  experience  in  the  administration  of 
contracts  placed  by  the  Military  Depart¬ 
ments  with  the  Canadian  Commercial  Cor¬ 
poration  (hereinafter  referred  to  as  the 
“Corporation”)  under  the  agreement  in¬ 
dicates  that  it  is  desirable  to  revise  certain 
policies  and  procedures  set  forth  in  .  said 
agreement  with  respect  to  all  contracts 
entered  into  on  or  after  October  1,  1956,  it 
is  therefore  agreed,  as  follows: 

1.  This  agreement  applies  to  all  contracts 
placed,  on  or  after  October  1,  1956,  by  any  of 
the  Military  Departments  with  the  Corpora¬ 
tion.  It  shall  remain  in  force  from  year  to 
year  until  terminated  by  mutual  consent; 
however,  it  can  be  terminated  on  the  31st 
day  of  December  or  the  30th  day  of  June  in 
any  year  by  either  party  provided  that  six 
months  notice  of  termination  has  been  given 
in  writing.  In  addition,  this  agreement  pro¬ 
vides  for  certain  reciprocal  arrangements 
facilitating  procurement  by  each  of  the 
parties  in  the  country  of  the  other. 

2.  (a)  The  Corporation  agrees  that,  if  the 
aggregate  profit  realized  by  first-tier  subcon¬ 
tractors  under  contracts  covered  by  this 
agreement,  excluding  those  subcontracts 
mentioned  in  subparagraph  (b)  below,  ex¬ 
ceeds  10%  of  the  cost  (as  determined  in  ac¬ 
cordance  with  Costing  Memorandum  DDP-31 
of  the  Department  of  Defense  Production 
(Canada)),  the  amount  of  such  excess  will 
be  refunded  by  the  Corporation  to  the  Mili¬ 
tary  Departments.  For  this  purpose,  the  ag¬ 
gregate  profit  shall  be  computed  by  the 
Corporation  on  all  first-tier  subcontracts,  ex¬ 
cluding  those  mentioned  in  subparagraph 


(b)  below,  taken  collectively  and  not  indi¬ 
vidually.  The  Corporation  shall,  in  com¬ 
puting  such  profit,  conduct  the  audits  called 
for  in  paragraph  5  and  such  other  audits  or 
verifications  of  costs  as  it  may  deem  neces¬ 
sary,  and  shall  render  to  the  Military  De¬ 
partments  its  certificate  as  to  such  profit. 

(b)  Subcontracts  placed  by  the  Corpora¬ 
tion  as  a  result  of  formal  competlve  bidding, 
and  subcontracts  placed  by  the  Corporation 
with  Canadian  Arsenals  Limited  or  any  other 
department  or  agency  of  the  Canadian  Gov¬ 
ernment,  shall  not  be  included  in  computing 
the  aggregate  profit  referred  to  in  subpara¬ 
graph  (a)  above. 

(c)  If,  as  a  result  of  an  audit  made  by 
direction  of  the  Minister  of  Defense  Produc¬ 
tion  (Canada)  under  the  powers  conferred 
upon  him  by  Section  21  of  the  Defense  Pro¬ 
duction  Act  (Canada),  it  is  disclosed  that 
any  individual  subcontractor  of  any  tier,  in- 

.  eluding  any  subcontractor  referred  to  in 
subparagraphs  (a)  and  (b)  above,  has  made 
a  profit  on  a  subcontract,  under  a  contract 
covered  by  this  agreement,  in  excess  of  an 
amount  which  the  Minister  considers  to  be 
fair  and  reasonable,  the  Minister  shall  take 
appropriate  action  to  recover  such  excess, 
and  the  amount  of  any  such  recovery  with 
respect  to  that  subcontract  shall  be  refunded 
to  the  Military  Departments. 

(d)  Contracts  for  communication  and 
transportation  services,  and  the  supply  of 
power,  water,  gas,  and  other  utilities  shall 
be  excepted  from  the  provisions  of  subpara¬ 
graphs  (a)  and  (c)  above,  provided  the  rates 
or  charges  for  such  services  or  utilities  are 
fixed  by  public  regulatory  bodies;  and  pro¬ 
vided  further  the  Military  Departments  are 
accorded  any  special  rates  that  may  be  avail¬ 
able  to  the  Canadian  Government  with  re¬ 
spect  to  such  contracts. 

(e)  The  Canadian  Government,  its  De¬ 
partments  and  Agencies,  including  but  not 
limited  to  the  Corporation  and  Canadian 
Arsenals  Limited,  a  Crown  Company  wholly 
owned  by  the  Canadian  Government,  shall 
not  be  entitled  to  any  profit  on  any  con¬ 
tract  or  contracts  covered  by  this  agreement. 
Any  profits  which  may  be  realized  shall  be 
refunded  to  the  Military  Departments  ex¬ 
cept  as  hereinafter  provided: 

Before  refunding  profits  realized  from  the 
following  sources: 

(i)  Net  profits  of  the  Canadian  Govern¬ 
ment,  its  Departments  and  Agencies,  as  de¬ 
fined  above,  with  respect  to  contracts  and 
subcontracts  covered  by  this  agreement. 

(ii)  Excess  profits  referred  to  in  paragraph 
(a)  above,  and 

(iii)  Renegotiation  recoveries  from  subcon¬ 
tracts  of  any  tier  under  contracts  covered  by 
this  agreement,  which  recoveries  the  Military 
Departments  would  otherwise  be  entitled  to 
receive  in  accordance  with  the  provisions  of 
subparagraphs  (a),  and  (c)  above; 

the  Corporation  shall  be  entitled  to  deduct 
any  losses  it  may  sustain  with  respect  to 
contracts  covered  by  this  agreement. 

(f)  Interim  adjustments  and  refunds  un¬ 
der  this  paragraph  2  shall  be  made  at  such 
time  or  times  as  may  be  mutually  agreed 
upon  but  at  least  once  a  year  as  of  June 
30th.  Such  interim  adjustments  shall  apply 
only  to  completed  contracts.  The  final  ad¬ 
justment  and  refund  shall  be  made  as  soon 
as  practicable  after  the  expiration  of  this 
agreement. 

(g)  The  profit  and  loss  provisions  of  this 
paragraph  2  shall  not  apply  to  contracts 
awarded  to  the  Corporation  as  the  result  of 
formal  competitive  bidding  (initiated  by  In¬ 
vitation  for  Bids). 

3.  All  contracts  placed  by  the  Military  De¬ 
partments  with  the  Corporation,  except 
those  placed  as  the  result  of  formal  competi¬ 
tive  bidding,  shall  provide  for  prices  or  cost 
reimbursement,  as  the  case  may  be,  in  terms 
of  Canadian  currency,  and  for  payment  to 
he  made  in  such  currency.  Therefore,  quo¬ 
tations  and  invoices  shall  be  submitted  by 
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the  Corporation  to  the  Military  Departments 
in  terms  of  Canadian  currency,  and  such 
cost  data,  vouchers,  etc.,  as  the  contracts  re¬ 
quire  shall  also  be  submitted  In  terms  of 
Canadian  currency.  All  formal  competitive 
bids  shall  be  submitted  by  the  Corporation 
In  United  States  currency  and  contracts 
placed  as  a  result  of  such  formal  competitive 
bidding  shall  not  be  subject  to  adjustment 
for  losses  or  gains  resulting  from  fluctua¬ 
tions  in  exchange  rates. 

4.  The  Military  Departments  and  the  Cor¬ 
poration  shall  avoid,  to  the  extent  consistent 
with  the  declared  policies  of  the  Military 
Departments  and  the  Canadian  Government, 
the  making  of  any  surcharges  covering  ad¬ 
ministration  costs  with  respect  to  contracts 
placed  with  the  Corporation  by  any  of  the 
Military  Departments  and  contracts  placed 
by  the  Military  Departments  in  the  United 
States  for  the  Canadian  Government. 

5.  To  the  extent  that  contracts  placed 
with  the  Corporation  by  the  Military  De¬ 
partments  provide  for  the  audit  of  costs  and 
profits,  such  audit  will  be  made  without 
charge  to  the  Military  Departments  by  the 
Cost  Inspection  and  Audit  Division  of  the 
Treasury  of  Canada  in  accordance  with 
Costing  Memorandum  Form  DDP-31  of  the 
Department  of  Defense  Production,  Canada. 

6.  The  Canadian  Government  shall  ar¬ 
range  for  inspection  personnel  of  the  De¬ 
partment  of  National  Defense  (Canada)  to 
act  on  behalf  of  the  Military  Departments 
with  respect  to  contracts  placed  by  the 
Military  Departments  with  the  Corporation 
and  with  respect  to  subcontracts  placed  in 
Canada  by  United  States  contractors  which 
are  performing  contracts  for  the  Military 
Departments,  and  for  the  use  of  inspection 
facilities  of  the  Department  of  National  De¬ 
fence  (Canada)  for  such  purposes,  such  per¬ 
sonnel  and  facilities  to  be  provided  without 
costs  to  the  Military  Departments.  The 
Military  Departments  shall  provide  and 
make  no  charge  for  inspection  services  and 
inspection  facilities  in  connection  with  con¬ 
tracts  placed  in  the  United  States  by  the 
Military  Departments  for  the  Canadian  Gov¬ 
ernment.  The  Department  of  National  De¬ 
fence  (Canada)  or  any  Military  Department 
may  provide  liaison  with  the  other’s  inspec¬ 
tion  personnel  in  connection  with  the  fore¬ 
going.  It  is  understood  that  either  the 
Department  of  National  Defense  (Canada) 
or  any  Military  Department  may  in  appro¬ 
priate  cases  arrange  for  inspection  by  its 
own  inspection  organization  in  the  other’s 
country. 

7.  Because  of  the  varying  arrangements 
made  by  the  Canadian  Government  and  the 
Military  Departments  in  furnishing  Govern¬ 
ment-owned  facilities  (including  buildings 
and  machine  tools)  to  contractors,  it  is 
recognized  that  the  matter  of  inclusion  in 
contract  prices  of  charges,  through  amorti¬ 
zation  or  otherwise,  for  use  of  such  facilities 
will  be  determined  in  the  negotiation  of 
individual  contracts.  However,  there  shall 
be  avoided,  to  the  extent  consistent  with 
the  policies  of  the  Canadian  Government 
and  the  Military  Departments,  any  such 
charges  for  use  of  Government-furnished 
facilities. 

8.  (a)  The  Corporation  agrees  that  the 
prices  set  out  in  fixed-prioe  type  contracts 
covered  by  this  agreement  will  not  include 
any  taxes  with  respect  to  first-tier  sub¬ 
contracts;  nor  shall  such  prices  include  cus¬ 
toms  duties  to  the  extent  refundable  in 
accordance  with  Canadian  law,  paid  upon 
the  import  of  any  materials,  parts,  or  com¬ 
ponents  incorporated  or  to  be  incorporated 
in  the  supplies,  with  respect  to  first-tier 
subcontracts. 

(b)  The  Corporation  agrees  that  under 
cost-reinbursement  type  contracts  the  Cor¬ 
poration  shall,  to  the  extent  practicable  with 
respect  to  first-tier  subcontracts,  exclude 
from  its  claims  all  taxes  and  to  the  extent 
refundable  in  accordance  with  Canadian  law, 
customs  duties,  paid  upon  the  import  of  any 


naterials,  parts,  or  components,  incorporated  (2)  Additional  quantities  of  supplies 
>r  to  be  incorporated  in  the  supplies  and  which  were  not  initially  contemplated  in 

hat  any  amounts  included  in  such  claims  +Vl_  _ _ , _ 

epresenting  such  taxes  and  duties  shall  be  ,?°£tract  not  ^  0rder®d  under 

efunded  or  credited  to  the  Military  Changes  clause  since  such  a  prac- 

3epartments.  tice  might  be  used  to  defeat  the  require- 

(c)  The  Corporation  agrees  that  to  the  ments  for  competitive  procurement, 
sxtent  that  such  taxes  and  duties  can  be  (3)  Accelerated  deliveries  will  be  pro- 
■easonabiy  and  economicaUy  identified  it  vided  for  by  a  supplemental  agreement 
vill  use  its  best  endeavours  to  cause  such  modifying  the  contract  rather  than 
;axes  and  duties  to  be  excluded  from  -all  through  the  use  of  the  “changes”  clause. 

subcontracts  below  the  first-tier  and  if  found  _ . _ .  .  _ _ , 

so  be  included  to  be  recovered  and  credited  Such  supplemental  agreement,  however, 
so  the  Military  Departments.  should  not  be  used  to  provide  additional 

9.  The  Corporation  recognizes  that  exist-  compensation  to  the  Contractor  for  ac- 
ng  law  of  the  United  States,  prohibits  the  celerated  deliveries  to  meet  the  delivery 
ase  of  the  cost-plus-a-percentage-of-cost  schedules  prescribed  in  the  contract, 
system  of  contracting.  (4)  The  following  “Changes”  clause 

10:  E®c^  contract  covered  by  this  agree-  js  authorized  for  use  in  negotiated  con- 

riS:  facts,  in  lieu  of  the  “Changes”  clause 

required  by  (i)  Public  L&w  245,  B2d  p.i.  c  n  iao  o  11. •  „  , 

Congress  of  the  United  States  (65  Stat.  700;  f®t  forth  §  T.  103-2  Of  this  title,  in 
41  u.  s.  c.  153  (c) )  and  (ii)  Section  719  of  those  exceptional  cases  when  the  Head 
Public  Law  458,  83d  Congress  of  the  United  of  a  Procuring  Activity  believes  its  in¬ 
states  (68  stat.  353)  or  similar  provisions  elusion  in  the  contract  is  considered 
that  may  be  required  by  subsequent  necessary  to  retain  maximum  flexibility 
legislation.  in  making  contract  changes.  It  will  not 

il.  If  the  above  correctly  sets  forth  our  ^  use<j  in  contracts  resulting  from  for- 

te  y0Ur  mal  advertising  or  in  contracts  for  the 
p  y  8  g  ’  continuation  of  existing  production  lines 

Yours  faithfully  in  circumvention  of  the  requirement  for 

[S]  D.  A.  Golden,  competition  in  new  procurement.  This 
D.  a.  Golden,  alternate  “Changes”  clause  provides. 
Deputy  Minister.  within  specified  limits,  increases  or  de- 
Accepted  in  Washington,  D.  C.  creases  in  the  quantity  and  delivery  rate 

[Sj  f.  H.  Higgins,  of  the  supplies  to  be  furnished.  The 

F.  h.  Higgins,  flexibility  provided  by  this  clause  is  de- 

Assistant  Secretary  of  the  Army  sirable  in  contracts  for  heavy  military 
( Logistics ).  type  items  where  unusual  fluctuations 

[S]  R.  H.  Fooler,  jn  mobilization  reserve  production  base 

considerations  and  other  requirements 
( Material )  V  y  have  been  or  are  expected  to  be  encoun- 

[S]  Dudley  c.  Sharp,  tered.  This  alternate  “Changes”  clause 

Dudley  c.  Sharp,  is  particularly  useful  in  lieu  of  partial 

Assistant  Secretary  of  the  Air  termination  in  effecting  stretch-out  and 
Force  (Materiel) .  cut-back  programs. 

5.  Revise  Subpart  A,  Part  596  to  read  Changes.  The  Contracting  Officer  may  at 
as  follows:  any  time,  by  written  order,  and  without  no¬ 

tice  to  the  sureties  make  changes  of  any  one 
SubI»art  A — Clauses  for  Fixed-Price  or  more  of  the  following  types:  (a)  changes 
SUPPLY  Contracts  in  the  directions  as  to  shipment  and  packing 

•  .  „  .  ,  .  __  .  of  any  supplies;  (b)  increases  or  decreases 

§  596.103  Required  clauses.  Except  as  m  the  quantity  of  supplies  to  be  furni&hfd 
provided  in  §  7.102  of  this  title,  all  of  the  hereunder,  the  total  increase  or  decrease  not; 

clauses  specified  in  §§  7.103-1  through  however,  to  exceed _ percent  of  the  quan- 

7.103-23  of  this  title  Will  be  inserted  in  tlty  of  supplies  deliverable  hereunder;  (c) 
all  fixed-price  supply  contracts,  subject  changes  in  the  drawings  or  specifications; 
to  the  instructions  contained  in  §7.103  (d)  extensions  of  the  delivery  schedules  here- 

of  title  and  85  596.103  and  596.050  to  coX't;  or  (J? 

of  this  subchapter.  The  additional  con-  accelerations  of  the  delivery  schedules  here- 
tract  clauses  contained  in  this  section,  under  by  an  increase  or  increases  in  the  rate 
but  not  contained  in  Subchapter  A,  Of  deliveries  hereunder.  Unless  consented  to 
Chapter  I  of  this  title,  also  will  be  in-  in  writing  by  the  Contractor,  no  change  or- 
serted  in  all  fixed-price  supply  contracts  ders  hereunder  of  the  type  mentioned  in 
as  specified  in  this  subchapter.  clause  (d)  of  the  preceding  sentence  shall 

cause  decreases  in  the  deliveries  hereunder, 
§  596.103-2  Changes  and  disposition  and  no  change  orders  of  the  type  mentioned 
of  inventory  resulting  from  changes—  in  clause  (e)  of  such  sentence  shaU  cause 
(a)  Changes .  (1)  The  “Changes”  clause  increases  in  the  deliveries  called  for  here¬ 
in  §  7.103-2  of  this  title  will  be  inserted  in  under-  rin* vlh®  ag“ 

all  fixed-nrice  smmlv  contracts  In  ac-  gr®8at®  in  any  one  month  to  more  than  — - 
ail  nxea -price  supply  contracts,  in  ac-  of  the  quantity  of  supplies,  the  de- 

cordance  with  the  instructions  of  each  nvery  Qf  which  is  called  for  in  such  month 
Procuring  Activity,  the  period  of  “30  by  the  delivery  schedule  originally  contained 
days”,  within  which  any  claim  for  ad-  in  this  contract,  if  such  changes  cause  an 
justment  must  be  asserted,  may  be  increase  or  decrease  in  the  amount  of  work 
varied.  In  special  cases  the  “Changes”  under  this  contract  or  in  the  cost  of  per- 
clause  may  be  made  applicable  to  formance  of  this  contract  or  in  the  time 
,  required  for  its  performance  an  equitable 

changes  yi  provisions  other  than  those  adjustment  shaU  be  made,  which  adjustment 
relating  to  drawings,  designs,  speciflca-  may  include  in  any  instance  an  adjustment 
tions,  method  of  shipment  or  packing,  (i)  in  the  purchase  price,  including  (but  not 
and  place  of  delivery,  so  long  as  such  ex-  limited  to)  any  adjustment  in  unit  price 

tended  applicability  of  the  “Changes”  falr  th*  u£htJ*  any  *n  ™!um^ 

,  ...  .  ,  .  ...  caused  by  such  order,  and  (ii)  itt  the  delivery 

clause  would  not  be  inconsistent  with  the  time  or  sycheduie.  or  (ill)  in  either  -the  price 

provisions  Of  the  Clause  in  §  7.103-2  of  or  delivery  schedule  and  the  contract  shaU 
this  title.  •  be  modified  in  writing  accordingly.  Any 
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claim  for  adjustment  under  this  article  must 
be  asserted  within  30  days  from  the  date  the 
change  Is  ordered,  provided,  however  that 
the  Contracting  Officer,  If  he  determines  that 
the  facts  Justify  such  action,  may  receive, 
consider  and  adjust  any  such  claims  asserted 
at  any  time  prior  to  the  date  of  final  settle¬ 
ment  of  the  contract.  If  the  parties  fall 
to  agree  upon  the  adjustment  to  be  made 
the  dispute  shall  be  determined  as  provided 

In  Article _ (Disputes)  hereof.  But, 

nothing  provided  In  this  Article  shall  excuse 
the  contractor  from  proceeding  with  the 
contract  as  changed. 

§  596.103-8  Assignment  of  claims — 

(a)  Setoff  as  against  assignee.  (1)  In 
the  cases  where  special  circumstances 
make  it  advisable  in  the  best  interest  of 
the  Government,  Heads  of  Procuring 
Activities  may  authorize  deletion  of  the 
last  sentence  of  paragraph  (a)  of  the 
assignment  of  claims  clause,  set  forth  in 
§  7.103-8  of  this  title.  In  any  event,  the 
sentence  will  be  deleted  from  contracts 
for  transportation  of  persons  or 
property. 

(2)  Reduction  of  or  setoff  from  pay¬ 
ments  to  be  made  to  an  assignee  will  be 
effected  with  respect  to  liabilities  of  the 
assignor  to  the  Government  arising  out 
of  matters  in  connection  with  the  con¬ 
tract,  or  of  amounts  which  may  be  col¬ 
lected  or  withheld  from  the  assignor  in 
accordance  with,  or  for  failure  to  comply 
with,  the  terms  of  the  contract,  except 
as  stated  in  S  7.103-8  of  this  title.  Ex¬ 
amples  of  cases  in  which  setoff  will  be 
may  include  (but  are  not  limited  to) : 

(i)  Amounts  due  pursuant  to  price  re¬ 
determination  classes. 

(ii)  Deduction  of  liquidated  damages. 

(iii)  Excess  costs  and  damages  after 
termination  for  default. 

(iv)  Equitable  adjustments  and  rejec¬ 
tions  under  the  changes,  inspection  and 
guaranty  clauses. 

(v)  Damages  resulting  from  fraud  or 
criminal  conduct. 

(b)  Refunds,  etc.,  of  Payments  Re¬ 
ceived  by  Assignees.  In  any  case  in 
moneys  due  or  to  become  due  under  any 
contract  are  or  have  been  assigned  pur¬ 
suant  to  section  1  of  the  Assignment  of 
Claims  Act  of  1940,  as  amended,  no  lia¬ 
bility  of  any  nature  of  the  assignor  to 
the  United  States  or  any  department  or 
agency  thereof,  whether  arising  from  or 
independently  of  such  contract,  shall 
create  or  impose  any  liability  on  the  part 
of  the  assignee  to  make  restitution,  re¬ 
fund,  or  repayment  to  the  United  States 
of  any  amount  heretofore  since  July  1, 
1950,  or  hereafter  received  under  the 
assignment. 

(c)  Acknowledgment  of  notice  of 
assignment.  Contracting  Officers  will 
acknowledge  notices  of  assignment  filed 
by  assignees.  Where  a  notice  of  assign¬ 
ment  of  monies  due  under  a  definitive 
contract,  which  supersedes  a  letter  con¬ 
tract,  is  received  pursuant  to  the  Assign¬ 
ment  of  Claims  Act  of  1940  (54  Stat. 
1029),  as  amended,  such  notice  should 

x  be  acknowledged  regardless  of  the  fact 
that  a  notice  of  assignment  of  monies 
due  under  the  letter  contract  had  been 
previously  acknowledged.  The  two 
notices  of  assignment  should  be  con¬ 
sidered  as  one  and  filed  accordingly. 

(d)  Assignor’s  statement.  Where 
direct  payment  is  made  to  an  assignee, 
the  Contractor  will  furnish  on  each 


voucher,  invoice,  or  other  supporting 
paper,  a  statement  to  the  effect  that  he 
recognizes  the  assignment,  its  validity, 
and  the  right  of  the  assignee  to  receive 
payment. 

(e)  Information  to  be  furnished  to 
assignees.  Contracting  Officers  will, 
upon  request  of  the  Contractor,  furnish 
proposed  assignees  information  regard¬ 
ing  the  status  of  the  contract  at  the  time 
of  the  assignment.  In  so  doing,  the 
Contracting  Officer  will  advise  the 
assignee  that  the  information  is  so  fur¬ 
nished  only  for  confidential  use  in  con¬ 
nection  with  the  assignment. 

§  596.103-10  Federal,  State,  and  local 
taxes.  In  effecting  procurement  outside 
the  United  States,  its  Territories  and 
possessions,  substitute  the  clause  set 
forth  in  §  600.401  of  this  subchapter  in 
lieu  of  the  clause  prescribed  in  §  11.401 
of  this  title. 

§  596.103-11  Default — (a)  Applica¬ 
tion.  (1)  If  the  Contractor  (i)  fails  to 
make  -delivery  of  the  supplies  or  to  per¬ 
form  the  services  within  the  time  speci¬ 
fied  in  the  contract,  or  (ii)  fails  to  per¬ 
form  any  provision  of  the  contract  other 
than  the  delivery  schedules,  or  (iii)  so 
fails  to  make  progress  as  to  endanger 
performance  of  his  contract  in  accor¬ 
dance  with  the  terms  thereof,  the  Con¬ 
tractor  may  be  said  to  be  in  default. 

(2)  Defaults  may  be  excusable  or  non- 
excusable.  Defaults  are  excusable  when 
they  arise  out  of  the  causes  set  forth  in 
clauses  set  forth  in  clause  (b)  of  the 
Default  article.  (§  7.103-11  of  this 
title.) 

(3)  Paragraphs  (b)  through  (i)  of 
this  section  apply  to  contracts  other 
than  those  under  the  Federal  Supply 
Schedule.  Paragraph  (j)  of  this  section 
applies  to  contracts  under  the  Federal 
Supply  Schedule. 

(b)  Termination  of  contracts  by 
agreement.  When  default  occurs  in  the 
performance  of  a  contract,  the  contract 
may  be  terminated  by  supplemental 
agreement  with  the  contractor,  pro¬ 
vided  : 

(1)  The  default  is  not  excusable  and 
the  Contractor  agrees  to  pay  excess  costs 
incurred  in  repurchase  and  damages  re¬ 
sulting  from  delay. 

(2)  The  default  is  determined  by  the 
Contracting  Officer  to  be  excusable  and 
the  Contractor  is  willing  to  execute  a 
termination  agreement  without  cost  to 
the  Government.  (If  the  Contractor  re¬ 
fuses  to  execute  a  termination  agree¬ 
ment  without  cost  to  the  Government, 
the  Contracting  Officer  may  terminate 
the  contract  under  the  clause  entitled 
“Termination  for  the  Convenience  of 
the  Government.”) 

(3)  That  where  a  performance  bond 
has  been  filed,  the  surety  thereon  is  a 
party  to  the  supplemental  agreement. 

(c)  Completion  of  contract  after  de¬ 
fault.  (1)  In  the  event  that  default  has 
occurred  in  a  contract  by  reason  of  non- 
excusable  delay,  which  results  in  actual 
damage  to  the  Government,  and  the 
Contracting  Officer  deems  it  to  be  in  the 
best  interest  of  the  Government  to  per¬ 
mit  the  Contractor  to  complete  perform¬ 
ance  of  the  contract,  a  supplemental 
agreement  may  be  entered  into  provid¬ 
ing  for  completion  of  performance  not- 

i 


withstanding  such  default,  if  the  Con¬ 
tractor  assumes  liability  for  the  actual 
damages.  The  surety,  if  any,  should 
either  be  a  party  to  the  supplemental 
agreement  or  should  execute  and  deliver 
to  the  Contracting  Officer,  simultane¬ 
ously  with  the  execution  of  a  supple¬ 
mental  agreement  with  the  contractor, 
a  written  consent  extending  the  terms 
of  any  performance  bond  to  cover  such 
supplemental  agreement.  The  agree¬ 
ment  should  distinctly  state  that  the 
Government’s  rights  to  accrued  damages 
are  not  thereby  waived. 

(2)  If  a  performance  bond  has  been 
filed  in  connection  with  the  contract,  or 
otherwise,  and  action  outlined  in  sub- 
paragraph  (1)  of  this  paragraph  is  not 
deemed  to  be  in  the  best  interests  of  the 
Government,  an  agreement  may  be  en¬ 
tered  into  with  the  surety,  providing  for 
completion  of  performance  of  the  con¬ 
tract  upon  the  same  terms  and  conditions 
as  the  original  contract,  less  actual 
damages  resulting  from  delay,  and 
further  providing  for  payment  directly  to 
the  surety.  Such  agreement  should 
clearly  state  that  all  rights  against  the 
Contractor  and  the  surety  are  reserved 
so  far  as  the  surety  does  not  cure  defaults 
of  the  Contractor.  The  Contractor  will 
be  furnished  promptly  with  a  findings  of 
fact  as  indicated  in  paragraph  (d)  (2)  of 
this  section,  adapting  subdivision  (iv)  to 
the  action  taken. 

(d)  Termination  pursuant  to  default 
article.  (1)  (i)  Where  the  Contractor, 
and/or  his  surety  elect  not  to  complete 
performance  of  the  contract  after  being 
afforded  an  opportunity  to  do  so  (see 
paragraph  (c)  of  this  section),  or  (ii) 
when  the  Contracting  Officer  deems  it  to 
be  in  the  best  interests  of  the  Govern¬ 
ment  to  terminate  the  contract  following 
default  thereof,  and  the  default  consists 
of  the  failure  on  the  part  of  the  Con¬ 
tractor  to  make  delivery  of  the  supplies 
or  to  perform  the  services  within  the 
time  specified  in  the  contract  or  any  ex¬ 
tension  thereof,  the  procedure  set  forth 
in  subparagraphs  (2)  through  (4)  of  this 
paragraph  will  be  followed. 

(2)  The  Contractor  will  be  given  notice 
in  writing  which  will  include  the 
following: 

(i)  Reference  to  contract  number, 
date,  and  portion  of  contract  as  to  which 
his  right  to  proceed  is  terminated. 

(ii)  That  his  right  to  proceed  further 
with  performance  under  the  contract  is 
thereby  terminated. 

(iii)  A  specific  description  of  the  acts 
or  omissions  consituting  the  default. 

(iv)  That  the  supplies,  services  or  con¬ 
struction  required  by  the  contract  will 
be  procured  in  the  open  market  against 
his  account,  and  that  he  will  be  held  li¬ 
able  for  any  excess  costs. 

(v)  That  the  Government  reserves  all 
rights  and  remedies  provided  by  law  or 
under  the  contract,  in  addition  to  charg¬ 
ing  excess  costs.  (Where  liquidated 
damages  are  provided  for,  substitute  a 
reference  thereto.) 

(vi)  That  the  notice  constitutes  a 
finding  of  fact  pursuant  to  the  Disputes 
article  from  which  he  has  the  right  of 
appeal  as  specified  therein. 

(3)  The  same  distribution  will  be 
made  of  the  termination  notice  as  was 
made  of  the  contractual  documents.  In 
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addition  thereto,  a  copy  will  be  furnished 
to  the  Disbursing  Officer  who  will  be  ad¬ 
vised  to  withhold  further  payments  to 
the  Contractor  pending  additional  in¬ 
structions. 

(4)  Notice  of  termination  of  a  con¬ 
tract  will  be  furnished  to  the  Contractor 
within  a  reasonable  time  after  the  de¬ 
fault  occurs,  or  after  efforts  to  arrange 
for  compliance  with  the  terms  of  the 
contract  have  resulted  in  failure.  This 
requirement  must  be  complied  with  in 
order  to  fulfill  the  Government’s  obliga¬ 
tion  to  mitigate  damages. 

(5)  If  the  default  consists  of  the  fail¬ 
ure  to  perform  any  provision  of  the 
contract  other  than  specified  in  subpara¬ 
graph  ft)  of  this  paragraph,  or  if  the 
Contractor  so  fails  to  make  progress  as 
to  endanger  performance  of  the  contract, 
a  notice  of  termination  will  not  be  issued 
unless  the  Contracting  Officer  ha s  pre-x 
viously  notified  the  Contractor  in  writing 
of  the  specific  default  or  failure,  and  has 
by  the  terms  of  such  notice  afforded  the 
Contractor  an  opportunity  to  cure  such 
default  or  failure  within  a  period  of 
time  which  shall  be  not  less  than  10  days 
from  the  date  of  receipt  of  such  notice. 
The  notice  of  termination  in  such  cases 
will  refer  to  the  notice  of  default. 

(e)  Repurchase  against  Contractor's 
account ._  (11  In  the  event  of  termina¬ 
tion  of  a  contract  for  default,  the  Gov¬ 
ernment  is  under  a  duty  to  mitigate 
damages. 

(2)  Accordingly,  where  the  supplies  or 
services  are  still  required  after  termina¬ 
tion,  repurchase  will  be  made  against 
the  Contractor’s  account  either  from 
other  Contractors  or  Government  facili¬ 
ties  (i)  as  soon  as  possible  after  termina¬ 
tion,  (ii)  of  supplies  or  services  similar 
to  those  called  for  in  the  contract,  (iii) 
at  as  reasonable  a  price  as  practicable 
considering  the  quantity  and  quality  re¬ 
quired  by  the  Government  and  the  time 
within  which  the  supplies  or  services  are 
required;  (iv)  in  construction  contracts, 
the  work  will  be  let  according  to  the 
same  plans  and  specifications  to  such 
other  responsible  Contractor  who  offers 
the  lowest  price  or  it  will  be  completed 
by  Government  plant  and  hired  labor. 

(f)  Action  by  Contracting  Officer.  (1) 
If  repurchase  will  not  be  effected,  com¬ 
pute  actual  (or  liquidated  damages  when 
clause  contained  in  9  7.105-5  of  this  title 
is  used),  and  make  written  demand 
upon  the  Contractor  for  the  amount 
thereof. 

(2)  If  repurchase  is  effected,  compute 
excess  costs  and  actual  (or  liquidated 
damages,  when  clause  contained  in 
§  7.105-5  of  this  title  is  used),  and  make 
written  demand  upon  the  Contractor  for 
the  total  amount. 

(3)  Forward  the  report  required  by 
paragraph  (g)  of  this  section,  together 
with  any  checks,  money  orders,  or  funds 
in  any  form  received  from  the  Con¬ 
tractor.  No  report  is  required  where  the 
contract  is  unnumbered  and  no  repur¬ 
chase,  or  actual  or  liquidated  damages 
are  involved. 

(g)  Report  of  termination  of  contract 
for  default  ( Reports  Control  Symbol 
FIN-51 ).  The  Contracting  Officer  will 
submit  to  the  Disbursing  Officer  in  dup¬ 
licate  a  letter  report,  subject:  Report 
of  Termination  of  Contract  for  Default 
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(Reports  Control  Symbol  FIN-51).  The 
report  will  be  submitted  at  such  time  as 
the  data  required  by  the  report  have 
been  obtained.  An  exception  is  where 
excess  costs  and  damages  cannot  be  off¬ 
set  under  open  accounts,  and  the  Con¬ 
tractor  refuses  or  is  unable  to  remit  the 
amount  due.  In  such  cases,  reports  will 
be  submitted  within  30  days  of  the  ter¬ 
mination.  Subsequent  followup  reports 
Vill  be  submitted  where  appropriate. 
The  report  will  set  forth  the  following 
information: 

(1)  Procuring  Activity  involved. 

(2)  Fiscal  year  of  procurement  in¬ 
volved. 

(3)  Original  appropriation  involved. 

(4)  With  respect  to  terminated  con¬ 
tract  : 

(i)  Name  and  address  <rf  Contractor. 

(ii)  Contract  or  purchase  order  num¬ 
ber. 

(iii)  Date  of  award  or  execution. 

(iv)  Contract  item  and  specification. 

(v)  Contract  quantity. 

(vi)  Unit  price. 

(vii)  Quantity  and/or  tfime  payment 
discount. 

(viii)  Total  contract  cost.  r 

(ix)  Status  of  payments  and  deliveries 
under  contract,  including  voucher  cita¬ 
tions. 

(x)  Statement  of  amount  withheld,  if 
any. 

(xi)  Statement  of  actual  or  liquidated 
damages  accrued,  if  any  (other  than  ex¬ 
cess  costs  on  repurchase) . 

(xii)  Description  of  default  resulting 
in  termination. 

(5)  Statement  as  to  whether  repur¬ 
chase  has  been  or  will  be  effected.  If 
applicable,  a  negative  reply  is  desired, 
together  with  statement  of  reasons  why 
repurchase  has  not  been  or  will  not  be 
effected.  If  repurchase  is  effected  sub¬ 
sequent  to  date  of  report,  a  followup 
report  will  be  forwarded. 

(6)  If  repurchase  is  effected,  set  forth 
information  with  respect  to  repurchase 
contract,  adapting  items  in  subparagraph 
(4)  (i)  through  (ix)  of  this  paragraph 
to  such  repurchase  contract. 

(7)  State  amount  of  excess  cost. 

(8)  State  total  amount  of  excess  cost 
and  actual  or  liquidated  damages. 

(9)  Whether  efforts  have  been  made 
to  collect  the  amount  set  forth  in  sub- 
paragraph  (8)  of  this  paragraph.  If 
collected,  forward  the  check,  money 
order,  or  funds  to  Disbursing  Officer  with 
report.  If  uncollectible,  a  statement  to 
that  effect. 

(10)  Attach  one  cdpy  of  the  following: 

(i)  Terminated  contract. 

(11)  Repurchase  contract,  if  any. 

(11)  Attach  two  copies  of  the  follow - 
.  ing: 

(i)  Notice  of  termination. 

(ii)  Notice  to  cure  default,  if  any 
(paragraph  (d)  (5)  of  this  section). 

(iii)  Computation  of  liquidated  or 
actual  damages. 

(iv)  Correspondence  from  Contract¬ 
ing  Officer  to  delinquent  Contractor 
relative  to  the  indebtedness. 

(12)  Attach  original  and  one  copy  of 
correspondence  from  delinquent  Con¬ 
tractor  to  Contracting  Officer  relative  to 
indebtedness. 

(13)  Attach  two  copies  of  any  other 
papers  or  documents  deemed  to  be  re¬ 


quired  as  evidence  for  prosecution  of 
claim  or  litigation  against  defaulting 
Contractor. 

(h)  Amount  chargeable  against  de¬ 
faulting  Contractor.  A  purchase  or 
purchases  against  the  account  of  a  de¬ 
faulting  Contractor  must  not  exceed  the 
quantity  originally  ordered,  with  con¬ 
sideration  given,  of  course  to  the  vari¬ 
ation  clause,  if  any,  in  the  contract,  and 
must  be  secured  if  practicable  on  the 
same  unit  basis,  such  as  each,  dozen, 
pound.  This,  however,  does  not  pre¬ 
clude  the  Government  from  entering  into 
one  contract  with  the  completing  Con¬ 
tractor  which  includes  additional  needed 
supplies  provided  that  the  excess  costs 
to  be  charged  against  the  account  of  the 
defaulting  Contractor  are  determined 
as  provided  in  the  preceding  sentence  of 
this  paragraph.  In  any  event,  actual 
damages  (or  liquidated  damages,  if 
clause  contained  in  §  7.105-5  of  this  title 
is  used)  resulting  from  delay,  may  be 
assessed  in  addition  to  excess  costs. 

(i)  Action  by  Disbursing  Officer.  (1) 
Upon  receipt  of  the  Report  of  Termina¬ 
tion  of  Contract  for  Default,  the  Dis¬ 
bursing  Officer  will  proceed,  when  neces¬ 
sary,  to  effect  collection  of  excess  costs 
and  actual  or  liquidated  damages  by  de¬ 
duction  of  the  amount  thereof  from  any 
funds  payable  to  the  defaulting 
Contractor. 

(2)  If  the  entire  amount  is  collected 
by  setoff,  such  action  will  be  indicated  by 
indorsement  to  the  Report  of  Termina¬ 
tion  of  Contract  for  Default,  together 
with  applicable  voucher  citations,  and  a 
statement  of  the  name  of  the  Disbursing 
Officer,  and  D.  O.  Symbol  No.  The  Re¬ 
port  and  indorsement  will  be  disposed  of 
as  follows: 

(i)  The  original  will  be  transmitted  to 
the  Chief  of  Finance,  for  forwarding  to 
the  General  Accounting  Office. 

(ii)  The  duplicate  copy  will  be  filed  in  > 
the  Office  of  the  Disbursing  Officer. 

(3)  In  the  event  that  collection  of 
excess  cost  and/or  damages  is  effected  by 
means  of  Contractor’s  check,  money  or¬ 
der,  cash,  or  any  means  other  than  setoff 
against  another  account  due  to  the  Con¬ 
tractor,  the  Disbursing  Officer  will,  in 
addition  to  taking  action  required  by 
subparagraph  (2)  of  this  paragraph, 
submit  together  with  the  Report,  the 
required  number  of  copies  of  Standard 
Form  1044  (Schedule  of  Collections). 

(4)  If  the  Disbursing  Officer  finds  it 
Impracticable  to  collect  the  entire 
amount  due,  or  if  no  repurchase,  excess 
costs,  or  damages  are  involved,  he  will 
indicate  his  action  and  recommendation 
by  indorsement  to  the  Report  of  Termi¬ 
nation  of  Contract  for  Default,  and  dis¬ 
tribute  the  report  and  indorsement  as 
follows: 

(i)  The  original  to  the  Chief  of  Fi¬ 
nance,  for  forwarding  to  the  General 
Accounting  Office. 

(ii)  The  duplicate  copy  will  be  filed 
in  the  office  of  the  Disbursing  Officer. 

(iii)  The  Contracting  Officer  will  be 
advised  in  writing  of  action  taken  and, 
where  applicable,  that. the  excess  costs 
and/or  damages  could  not  be  collected 
and  that  the  matter  has  been  reported  to 
the  Chief  of  Finance,  for' reference  to 
the  General  Accounting  Office. 
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(j)  Action  in  connection  with  Federal 
Supply  Schedule  Contracts.  (1)  Action 
by  Contracting  Officer — (i)  Ordering 
Office.  Before  declaring  a  Contractor  in 
default,  it  is  suggested  that  ordinarily 
ordering  offices  should  notify  the  Con¬ 
tractor  in  writing  that  unless  satisfac¬ 
tory  performance  occurs  by  a  specified 
date,  which  should  allow  a  reasonable 
time  for  performance,  his  right  to  pro¬ 
ceed  further  under  the  delivery  order  will 
be  considered  terminated  and  he  will  be 
held  liable  for  any  excess  costs  resulting 
from  purchasing  the  supplies  or  services 
elsewhere.  This  step  would  not  be  taken 
ordinarily  when  the  default  involves  an 
attempted  fraud  on  the  United  States,  or 
when  it  obviously  would  be  futile,  as  for 
example,  when  the  Contractor  has  al¬ 
ready  declined  to  perform.  Where  ex¬ 
cess  costs  are  anticipated,  the  ordering 
office  may  likewise  decide  to  withhold 
sufficient  funds  due  the  Contractor  as 
offset  security.  Ordering  offices  will  en¬ 
deavor  to  minimize  excess  costs  to  be 
charged  against  the  Contractor  and  to 
collect,  by  check  or  setoff,  excess  costs 
owed.  Such  collected  funds  are  usually 
for  deposit  into  the  Treasury  as  miscel¬ 
laneous  receipts. 

(ii)  Federal  Supply  Service.  Where 
ordering  offices  are  notified  by  the  Fed¬ 
eral  Supply  Service  that  it  has  declared 
the  Contractor  in  default,  ordering  of¬ 
fices  will  thereafter  refuse  to  accept  fur¬ 
ther  performance  by  the  Contractor  or 
place  further  delivery  orders  with  him. 
Ordering  offices  will  thereafter  purchase 
against  the  account  of  the  Contractor 
from  replacing  Contractors  designated 
by  the  Federal  Supply  Service  or  in  such 
other  manner  as  directed  by  the  Federal 
Supply  Service. 

(2)  Reports.  Ordering  offices  will  re¬ 
port  to  the  Purchase  Branch,  Federal 
Supply  Service,  Washington  25,  D.  C.,  the 
details  concerning  all  material  instances 
of  unsatisfactory  performance  by  the 
Contractor,  whether  or  not  properly  ad¬ 
justed  and  settled.  Ordering  offices  also 
will  report,  as  may  be  directed  by  the 
Federal  Supply  Service,  all  purchases 
made  against  the  account  of  a  Con¬ 
tractor  placed  in  default  by  the  Federal 
Supply  Service. 

(k)  Excusable  delay.  Where,  follow¬ 
ing  termination  for  default,  it  is  sub¬ 
sequently  determined  that  the  Contrac¬ 
tor’s  delay  was  excusable,  the  procedure 
outlined  in  paragraph  (e)  of  the  Default 
Clause  (§  7.103-11  of  this  title)  will  be 
followed. 

(l)  Applicability  to  oversea  com¬ 
mands.  (1)  The  default  clause  is  appli¬ 
cable  to  oversea  commands  except  where 
any  of  its  provisions  are  inconsistent 
with  or  prdhibited  by  local  law,  in  which 
case  the  clause  should  be  amended  to 
conform  to  local  law.  For  the  purpose 
of  this  paragraph,  local  law  is  defined  as 
the  law  of  the  foreign  country  or  legal 
entity  which  is  applicable  to  the  execu¬ 
tion  and  performance  of  contracts 
therein. 

(2)  The  original  of  the  Report  of  Ter¬ 
mination  of  Contract  for  default,  which 
is  required  by  paragraph  (i)  of  this  sec¬ 
tion  to  be  submitted  to  the  Chief  of 
Finance,  will  be  submitted  through  the 
Finance  Officer  of  the  oversea  command. 


§  596.103-12  Disputes — (a)  General — 
(1)  Contract  Clause.  The  “Disputes” 
Clause  contained  in  §  7.103-12  of  this 
title  will  be  inserted  as  specified,  except 
for  contracts  entered  into  by  major  over¬ 
sea  commanders  and  to  be  performed 
outside  the  United  States  (48  States  and 
the  District  of  Columbia)  (paragraph  (c) 
of  this  section) .  The  “Disputes”  Clause 
may  be  modified  to  provide  for  an  inter¬ 
mediate  appeal  to  the  Head  of  the  Pro¬ 
curing  Activity  concerned. 

(2)  Armed  Services  Board  of  Con¬ 
tract  Appeals.  The  charter  and  rules  of 
the  Armed  Services  Board  of  Contract 
Appeals  are  set  forth  in  §  30.1  of  this 
title.  References  herein  to  “rules”  are 
to  the  mentioned  rules. 

(3)  Correspondence  and  communica¬ 
tions.  All  official  correspondence  with 
the  Board  will  be  addressed  to  the  “Army 
Contract  Appeals  Panel,  Armed  Services 
Board  of  Contract  Appeals,  Office  of  the 
Secretary  of  the  Army,  Washington  25, 
D.  C.”  All  official  correspondence  with 
the  Chief  Trial  Attorney,  will  be  ad¬ 
dressed  “Chief  Trial  Attorney,  Office  of 
The  Judge  Advocate  General,  Depart¬ 
ment  of  the  Army,  Washington  25,  D.  C.” 
The  Chief  Trial  Attorney  and  the  at¬ 
torneys  assigned  to  his  office  are  author¬ 
ized  to  communicate  directly  by  tele¬ 
phone  or  otherwise  with  any  person  or 
organization  to  secure  any  witnesses, 
documents  or  information  considered 
necessary  in  connection  with  properly 
protecting  the  interests  of  and  represent¬ 
ing  the  Government  in  matters  before 
the  Board. 

(4)  Time  of  filing  of  appeal  to  be  in¬ 
dorsed.  When  a  notice  of  appeal  has 
been  received  by  the  Contracting  Officer 
or  the  Head  of  a  Procuring  Activity,  as 
the  case  may  be,  there  shall  be  indorsed 
thereon  the  date  of  receipt,  and  also, 
where  apparent,  the  date  of  mailing  or,  if 
dispatched  by  appellant  by  other  means, 
the  date  of  such  dispatch. 

(b)  Procedure  for  handling  disputes — 
(1)  Screening,  (i)  The  Contracting  Of¬ 
ficer  should  screen  disputes  arising  under 
contracts  to  insure  that  findings  and 
decision  appealable  under  the  “Disputes” 
Clause  are  rendered  only  on  disputes  con¬ 
cerning  questions  of  fact  or  disputes 
otherwise  made  subject  to  the  “Disputes” 
procedure  by  specific  contract  provisions, 
such  as  a  dispute  as  to  an  equitable  ad¬ 
justment  under  §  7.103-2  of  this  title  and 
§  596.103-12,  “Changes”  Clause,  or 
§  7.103-5  of  this  title,  “Inspection” 
Clause,  or  a  dispute  resulting  from  fail¬ 
ure  to  agree  on  a  redetermined  price 
under  §  596.150-5,  “Price  Redetermina¬ 
tion”  Clause.  For  example,  an  appeal- 
able  decision  and  findings  should  not  be 
issued  by  the  Contracting  Officer:  (a) 
Where  a  mistake  in  bid  is  alleged  by  the 
Contractor  after  award  in  that  the  pro¬ 
cedure  outlined  in  §  2.405-3  of  this  title 
and  §  591.405  of  this  subchapter  covers 
such  cases,  or  (b)  where  §  7.104-16  of 
this  title,  “Gratuities”  Clause,  is  to  be 
invoked  in  that  under  such  clause  and 
§  30.4  of  this  title,  findings  of  fact  are 
made  by  duly  designated  representatives 
of  the  Secretary. 

(ii)  Whenever  a  Contracting  Officer 
has  doubt  as  to  whether  findings  and  a 
decision  should  be  made  pursuant  to  the 


“Disputes”  Clause  he  should  obtain  the 
advice  of  legal  counsel. 

(2)  Findings  and  decision — (i)  Def¬ 
initions — (a)  Decision.  The  “Decision” 
means  that  document  furnished  by  the 
Contracting  Officer  to  the  Contractor 
which  sets  forth  the  findings  of  fact  and 
the  conclusion  of  the  Contracting  Offi¬ 
cer  deciding  the  matter  in  dispute. 

(b)  Findings  of  fact.  “Findings  of 
Fact”  means  that  portion  of  the  decision 
of  the  Contracting  Officer  which  recites 
his  determination  of  the  facts  in  dispute. 

(c)  Complaint.  A  “Complaint”  is  a 
written  statement  from  the  Contractor 
filed  with  the  Board  stating  the  reasons 
which  entitle  him  to  relief  from  the  de¬ 
cision  of  the  Contracting  Officer.  For 
the  purposes  of  this  procedure,  a  Com¬ 
plaint  need  not  be  formally  labeled  as  a 
“Complaint,”  but  may  be  submitted  as 
part  t>f,  or  simultaneously  with,  the  No¬ 
tice  of  Appeal,  or  in  letter  or  memoran¬ 
dum  form  subsequent  to  the  filing  of  the 
Notice  of  Appeal. 

(ii)  Whenever  it  becomes  necessary 
to  render  a  decision  on  a  dispute  the 
Contracting  Officer  will  prepare  and  sign 
findings,  a  true  copy  of  which  with  his 
written  decision  will  be  promptly  fur¬ 
nished  the  Contractor.  When  the  Con¬ 
tractor  has  a  right  of  appeal  under  the 
contract  and  such  right  is  directly  to  the 
Secretary,  the  Contracting  Officer  will 
conclude  his  decision  with  the  following 
paragraph: 

If  the  decision  hereinbefore  6et  forth  re¬ 
sults  in  a  dispute  concerning  a  question  of 
fact  or  a  dispute  otherwise  made  subject  to 
the  Disputes  procedure  by  specific  contract 
provisions,  you  are  hereby  notified  that  you 
may  appeal  from  this  decision  to  the  Sec¬ 
retary  of  the  Army  in  accordance  with  the 

provisions  of  Clause _ _  "Disputes”  of  the 

above  numbered  contract.  A  notice  of  ap¬ 
peal  must  be  in  writing  and  should  indicate 
that  an  appeal  is  thereby  intended,  and 
should  identify  the  contract  (by  number) 
and  the  decision  from  which  the  appeal  is 
taken.  The  original,  together  with  two 
copies,  should  be  filed  with  the  undersigned 
Contracting  Officer.  If  a  Notice  of  Appeal 
is  filed,  it  will  be  forwarded  to  the  Armed 
Services  Board  of  Contract  Appeals  and  the 
Recorder  of  that  Board  will  docket  the  ap¬ 
peal  and  will  forward  to  you  a  copy  of  the 
Rules  of  the  Board.  Under  the  Rules,  the 
original  and  three  copies  of  a  complaint  may 
be  filed  with  the  Contracting  O/ficer  at  the 
time  the  Notice  of  Appeal  is  filed,  or  it  may 
be  filed  with  the  Recorder  of  the  Board  after 
the  Appeal  has  been  docketed.  The  rules 
provide  that  a  complaint  should  set  forth  a 
simple,  concise,  and  direct  statement  of  each 
claim  and  show  wherein  a  Contractor  con¬ 
tends  that  he  is  entitled  to  relief.  The  rules 
further  provide  that  each  claim  shall  be 
stated  with  as  much  particularity  as  is  prac¬ 
tical,  that  each  claim  6hould  be  separately 
identified,  that  documentary  evidence  in 
support  of  claims  may  be  filed  as  exhibits  to 
the  complaint,  that  all  documents  filed  as 
exhibits  to  the  complaint  shall  be  plainly 
listed  and  identified  in  the  complaint,  and 
that  an  original  and  three  copies  of  the 
complaint  shall  be  filed. 

(iii)  It  is  emphasized  that,  where  a 
contract  provides  for  a  decision  or  a  de¬ 
termination  to  be  made  by  a  Contracting 
Officer,  he  must  give  his  personal  and 
independent  consideration  to  the  mak¬ 
ing  of  each  determination  or  decision, 
with  the  aid  of  such  technical  and  legal 
advice  as  may  be  available  to  him. 
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(3)  Appeals  to  Secretary  from  deci¬ 
sions  of  Contracting  Officers — (i)  Action 
by  Contracting  Officer,  (a)  Within  10 
days  after  receipt  of  a  Notice  of  Appeal  or 
a  Complaint  from  the  Contractor,  the 
Contracting  Officer  will  forward  the  same 
to  the  Board  through  the  Head  of  the 
procuring  Activity  concerned. 

(b)  Within  30  days  after  the  receipt 
of  the  Notice  of  Appeal,  the  Contracting 
Officer  will  forward  to  the  Head  of  the 
Procuring  Activity  concerned  a  compre¬ 
hensive  report  in  narrative  form  con¬ 
cerning  the  dispute.  The  following  will 
be  included  in  or  attached  to  the  report: 

(1)  The  Findings  of  Fact  supporting 
the  Decision  and  the  Decision  from  which 
the  appeal  is  taken; 

(2)  The  complete  contract  including 
all  amendments,  supplemental  agree¬ 
ments  and  change  orders,  and  the  perti¬ 
nent  plans  and  specifications.  In  case  of 
a  negotiated  procurement,  a  copy  of  the 
request  for  proposal  will  be  included ; 

(3)  All  correspondence  and  memo¬ 
randa  or  transcripts  of  meetings  or  tele¬ 
phone  conversations  pertinent  to  the 
appeal ; 

( 4 )  The  names  and  addresses  of  all 
potential  witnesses,  including  those  of 
the  Contractor,  if  known,  having  infor¬ 
mation  concerning  the  facte  in  dispute. 
A  statement  signed  by  each  Government 
witness  reflecting  the  facte  to  which  he 
will  be  able  to  testify  (or  a  summary 
thereof  if  it  is  impossible  to  get  the 
signed  statement) ,  and  a  statement  as  to 
the  expected  availability  of  each  Govern¬ 
ment  witness  at  the  hearing; 

(5)  A  discussion  of  the  validity  Of  the 
reasons  submitted  by  the  Contractor  for 
setting  aside  the  decision  of  the  Con¬ 
tracting  Officer; 

( 6 )  A  memorandum  by  the  legal  ad¬ 
viser  to  the  Contracting  Officer  setting 
forth  an  analysis  of  the  legal  issues  in¬ 
volved  in  the  dispute  and  comments  upon 
the  adequacy  of  the  “Findings  of  Fact” 
and  the  legal  sufficiency  of  the  decision ; 

(7)  Such  additional  information  as  the 
Contracting  Officer  may  consider  perti¬ 
nent,  including  such  items  as  interoffice 
memoranda,  sample  photographs,  and 
inspection,  audit  and  financial  reports. 

(c)  If  a  “Complaint”  is  received  by  the 
Contracting  Officer  subsequent  to  trans¬ 
mittal  of  the  original  comprehensive 
report  referred  to  in  (b)  of  this  sub¬ 
division,  the  Contracting  Officer,  within 
20  days  after  receipt  of  such  complaint, 
will  forward  to  the  Head  of  the  Procuring 
Activity  concerned  a  supplemental  report 
of  matters  stated  in  the  Complaint  which 
were  not  previously  covered  in  the  com¬ 
prehensive  report.  If  the  original  report 
is  sufficient  to  answer  the  matters  alleged 
in  the  complaint,  the  Contracting  Officer 
will  forward  the  “Complaint”  with  a 
statement  to  this  effect  and  need  not 
forward  a  supplemental  report. 

(d)  Copies  of  all  correspondence  and 
all  other  data  and  information  pertinent 
to  the  dispute  received  by  the  Contract¬ 
ing  Officer,  after  the  comprehensive 
report  has  been  submitted,  will  be  for¬ 
warded  to  the  Chief  Trial  Attorney. 

(e)  Where  the  complaint  is  filed  with 
the  Contracting  Officer  with  the  Notice 
of  Appeal  under  Rule  3,  the  Contracting 
Officer  will  forward  the  Notice  of  Appeal 


and  the  original  and  three  copies  of  the 
complaint  to  the  Board  through  the  Head 
of  the  Procuring  Activity  within  10  days. 
Within  20  days  after  receipt  of  the  notice 
of  appeal  and  complaint  from  the  Con¬ 
tractor,  the  Contracting  Officer  will  pre¬ 
pare  and  forward  to  the  Chief  Trial 
Attorney,  through  the  Head  of  the  Pro¬ 
curing  Activity  a  single  comprehensive 
report  containing  the  items  described 
in  (a)  and  (b)  of  this  subdivision,  and 
substantiating  the  position  taken  by  the 
Contracting  Officer. 

(/)  In  order  that  the  Chief  Trial  At¬ 
torney  may  file  an  answer  under  Rule  6 
within  60  days  after  service  of  the  com¬ 
plaint,  or  in  order  that  he  may  have 
jurisdiction  for  any  request  for  exten¬ 
sion  of  time,  the  above  time  limits  must 
either  be  met  or  the  Chief  Trial  Attorney 
must  be  notified  of  the  reason  for  the  de¬ 
lay  and  the  estimated  extent  thereof. 

(ii)  Action  by  Head  of  a  Procuring 
Activity.  The  Head  of  the  Procuring  Ac¬ 
tivity  receiving  an  appeal  to  the  Secre¬ 
tary  from  a  decision  of. a  Contracting 
Officer  will: 

(a)  Forward  the  required  copies  of 
the  Notice  of  Appeal  and  the  complaint 
(if  the  complaint  was  furnished  to  the 
Contracting  Officer  with  the  Notice  of 
Appeal)  to  the  Board  without  delay. 

(b)  Carefully  review  the  decision  from 
which  the  appeal  is  taken  to  ascertain 
that  all  basic  findings  of  fact  are  com¬ 
plete  as  to  all  issues  bearing  on  the  mat¬ 
ter  in  dispute. 

(c)  Insure  that  the  reports  submitted 
by  the  Contracting  Officer  under  subdi¬ 
vision  (i)  of  this  subparagraph  are  com¬ 
plete  and  ascertain  that  the  evidence 
relied  upon  in  support  of  the  decision 
does  support  the  Government’s  position. 

id)  Refer  to  the  Contracting  Officer 
for  supplemental  findings  cases  in  which 
the  original  findings  of  fact  do  not  con¬ 
tain  all  of  the  basic  findings  required 
to  support  the  decision  or  in  which  the 
findings  of  fact  are  not  complete  as  to 
all  issues  bearing  upon  the  matter  in 
dispute. 

(e)  Return  to  the  Contracting  Officer 
for  reconsideration,  along  with  appro¬ 
priate  instructions,  all  cases  wherein  a 
timely  appeal  has  been  taken  and  it  is 
clear  from  the  evidence,  contractual  pro¬ 
visions  and  the  applicable  law,  that  the 
Contracting  Officer’s  decision  is  errone¬ 
ous  or  not  supported  by  competent  and 
available  evidence. 

(/)  Notify  the  Chief  Trial  Attorney 
within  10  days  after  action  has  been 
taken  by  the  Head  of  the  Procuring  Ac¬ 
tivity  under  (d)  and  (e)  of  this  subdi¬ 
vision;  this  notification  will  indicate  the 
nature  thereof,  and  will  include  an  esti¬ 
mate  as  to  when  the  appeal  will  be  either 

(f)  withdrawn,  or  (2)  ready  for  prepara¬ 
tion  of  an  answer. 

(g)  Where  action  is  not  taken  under 

(d)  and  (e)  of  this  subdivision,  forward 
to  the  Chief  Trial  Attorney  (within  10 
days  after  receipt)  each  of  the  reports 
of  the  Contracting  Officer  referred  to  in 
subdivision  (i)  of  this  subparagraph  to¬ 
gether  with  the  Head  of  the  Procuring 
Activity’s  evaluation  of  the  factual  and 
legal  issues  involved  as  well  as  his  con¬ 
clusions  and  recommendations  thereon. 
•  Where  action  is  taken  under  (d)  and  (e) 


of  this  subdivision  and  the  action  does 
not  dispose  of  the  appeal,  the  Head  of 
the  Procuring  Activity  will  take  the  same 
steps  with  regard  to  the  reports  of  the 
Contracting  Officer  as  are  outlined  in 
the  foregoing  sentence.  The  Head  of 
the  Procuring  Activity  will  also  furnish 
any  additional  evidence  (documents, 
statements  of  witnesses,  etc.)  considered 
essential  to  enable  the  Trial  Attorney  to 
properly  protect  the  interests  of  and 
represent  the  Government  before  the 
Board. 

(h)  Insure  that  assistance  is  rendered 
to  the  Chief  Trial  Attorney  in  obtaining 
additional  evidence  or  in  making  other 
necessary  preparations  for  presenting 
the  Government’s  position  to  the  Board. 

In  order  that  the  Chief  Trial  Attorney 
may  file  timely  pleadings  in  accordance 
with  the  rules  of  the  Board  or  that  he 
may  have  justification  for  any  request 
for  extensions  of  time,  it  is  imperative 
that  Heads  of  Procuring  Activities  fur¬ 
nish  information  within  the  prescribed 
time  limit,  or  that  the  reason  for  the 
delay  and  estimated  extent  thereof  be 
furnished  to  the  Chief  Trial  Attorney. 

(4)  Intermediate  appeal  to  Heads  of 
Procuring  Activities.  Where  a  clause 
providing  for  intermediate  appeal  to  the 
Head  of  a  Procuring  Activity  has  been 
authorized,  necessary  instructions  cover¬ 
ing  the  processing  of  such  appeals  to  the 
Head  of  the  Procuring  Activity  may  be 
issued:  Provided,  That  appeal  taken 
from  decision  of  the  Head  of  the  Procur¬ 
ing  Activity  must  be  processed  in  accord¬ 
ance  with  the  procedure  prescribed  in 
this  paragraph. 

(5)  Appeals  to  Secretary  from  deci¬ 
sions  of  Heads  of  Procuring  Activities. 
Within  15  days  after  receipt  of  a  Notice 
of  Appeal,  the  Head  of  a  Procuring  Ac¬ 
tivity  will  prepare  and  forward  to  the 
Chief  Trial  Attorney  a  complete  report 
containing  a  statement  of  the  factual 
and  legal  issue  involved  in  the  appeal 
and  inclosing  therewith  the  following: 
a  copy  of  his  decision;  the  advisory  re¬ 
port'  if  there  be  one,  of  the  contract  set¬ 
tlement  board  in  his  office;  a  transcript 
of  any  testimony  taken  during  the  course 
of  the  proceedings;  a  duplicate  original 
or  a  certified  copy  of  the  contract,  in¬ 
cluding  plans  and  specifications  and  all  . 
changes  and  supplemental  agreements;  * 
the  decision  of  the  Contracting  Officer; 

all  papers  and  correspondence  pertain¬ 
ing  to  the  contract  and  pertinent  to  the 
consideration  of  the  appeal;  the  name  of 
each  witness  having  knowledge  that  will 
support  the  Government’s  position;  a 
statement  signed  by  each  witness  re¬ 
flecting  facte  to  which  he  will  be  able  to 
testify  or  a  summary  thereof  if  it  is  im¬ 
possible  to  get  the  signed  statement  (a 
statement  signed  by  individual  witness 
may  be  omitted  if  the  substance  of  ex¬ 
pected  testimony  is  set  forth  in  the  tran¬ 
script  of  proceedings) ;  a  statement  as 
to  the  expected  availability  at  the  hear¬ 
ing  of  each  witness;  and  such  other  in¬ 
formation  as  may  be  necessary  to 
substantiate  the  position  taken  by  the 
Head  of  the  Procuring  Activity  with  re¬ 
gard  to  the  appeal.  Additionally,  the 
Chief  Trial  Attorney  shall  transmit  to 
the  Head  of  the  Procuring  Activity  a  copy 
of  the  complaint,  and  the  Head  of  the 
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Procuring  Activity  will  furnish  com-  turning  the  appeal  to  the  Contracting  be  persons  trained  In  the  law,  one  of 
ments  as  to  each  allegation  of  fact  in  Officer,  the  Chief  Trial  Attorney  (or  an  whom  will  be  designated  by  the  appoint- 


such  complaint  (treating  them  in  the 
order  set  forth  herein)  and  comments  as 
to  whether  it  is  well  founded  and,  if  not, 
a  recital  of  the  evidence  to  refute  the 
same.  Further,  he  shall  insure  that  all 
essential  witnesses  and  documentary  evi¬ 
dence  will  be  available  at  the  time  of 
the  hearing  of  the  appeal. 

(6)  Appeals  filed  with  the  Secretary 
or  the  Board.  In  cases  wherein  an  ap¬ 
peal  is  filed  directly  with  the  Office  of 
the  Secretary  of  the  Army  or  the  Armed 
Service  Board  of  Contract  Appeals,  the 
Board,  pursuant  to  its  rules  of  procedure, 
will  promptly  furnish  a  copy  thereof  to 
the  Procuring  Activity  concerned, 
through  the  Chief,  Trial  Attorney’s  of¬ 
fice.  Upon  the  receipt  of  such  appeal 
the  Procuring  Activity  will  process  the 
same  as  though  it  had  been  initially  filed 
with  the  Activity. 

(7)  Appeals  improperly  filed.  If  any 
officer  or  agency  of  the  Department  other 
than  the  officer  or  agency  designated  in 
the  contract,  should  receive  a  written  ap¬ 
peal,  the  recipient  will,  after  endorsing 
thereon  the  date  of  its  receipt,  immedi¬ 
ately  transmit  the  appeal  to  the  Head  of 
the  Procuring  Activity  concerned : 

(i)  For  appropriate  action  as  provided 
in  subparagraph  (5)  of  this  paragraph 
if  the  appeal  is  from  the  decision  of  the 
Head  of  a  Procuring  Activity,  or 

(ii)  If  the  appeal  is  from  the  decision 
of  a  Contracting  Officer,  then  for  action 
as  required  by  subparagraph  (3)  of  this 
paragraph. 

(8)  Functions  of  the  Office  of  the 
'  Chief  Trial  Attorney — (i)  New  facts  or 

circumstances.  Upon  discovery  of  new 
facts  or  circumstances  the  Chief  Trial 
Attorney  is  authorized,  in  appropriate 
cases,  to  return  appeals  to  the  Procuring 
Activity  for  reconsideration  in  the  light 
of  the  additional  facts  or  circumstances 
disclosed. 

(ii)  Agreements  or  stipulations.  Pur¬ 
suant  to  Rule  27,  the  Office  of  the  Chief 
Trial  Attorney  may  enter  into  an  agree¬ 
ment,  by  stipulation  or  otherwise  with 
appellant  or  his  attorney  on  matters  as 
to  which  there  is  no  substantial  contro¬ 
versy.  Such  agreements  may  be  of  two 
types: 

(a)  Agreements  on  matters  not  dis¬ 
posing  of  an  appeal.  An  agreement  on 
matters  as  to  which  there  is  no  sub¬ 
stantial  controversy  and  which  will  not 
have  the  effect  of  disposing  of  an  appeal 
may  be  entered  into  by  the  Chief  Trial 
Attorney  or  by  an  individual  Trial  At¬ 
torney  provided  authority  therefor  shall 
have  been  granted  in  advance  by  the 
Chief  Trial  Attorney. 

(b)  Agreement  on  matters  disposing 
of  an  appeal.  Pursuant  to  Rule  27,  the 
Board  may  suspend  further  processing  of 
an  appeal  in  order  to  permit  reconsid¬ 
eration  by  the  Contracting  Officer  when¬ 
ever  it  appears  that  appellant  and  the 
Trial  Attorney  are  in  agreement  as  to 
the  disposition  of  a  controversy,  subject 
to  the  provision  that  if  the  case  is  not 
actually  disposed  of  by  agreement  it  may 
be  restored  to  the  Board’s  calendar  for 
hearing.  In  appropriate  cases,  such  as 
those  in  which  it  is  desirable  to  avoid 
time  consuming  delays  incident  to  re¬ 


individual  Trial  Attorney  acting  with 
prior  approval  of  the  Chief  Trial  At¬ 
torney)  may  enter  into  an  agreement 
with  an  appellant  which  will  have  the 
effect  of  disposing  of  an  appeal  after 
concurrence  has  been  obtained  from  a 
representative  of  the  Head  of  the  Pro¬ 
curing  Activity.  Such  agreement  may 
then  become  the  basis  of  a  Board  deci¬ 
sion  disposing  of  the  appeal. 

(c)  Major  oversea  commands.  (1) 
The  following  “Disputes”  Clause  will  be 
inserted  in  all  contracts  entered  into  by 
major  oversea  commands  and  to  be  per¬ 
formed  outside  the  United  States  (48 
States  and  the  District  of  Columbia)  in 
lieu  of  the  clause  set  forth  in  §  7.103-12 
of  this  title. 

Disputes 

Except  as  otherwise  provided  in  this  con¬ 
tract,  any  dispute  concerning  a  question  of 
fact  arising  under  this  contract  which  is  not 
disposed  of  by  agreement  shall  be  decided 
by  the  Contracting  Officer,  who  shall  reduce 
his  decision  to  writing  and  mail  or  otherwise 
furnish  a  copy  thereof  to  the  Contractor. 
Within  30  days  from  the  date  of  receipt  of 
6uch  copy,  the  Contractor  may  appeal  by 
maUing  or  otherwise  furnishing  to  the  Con¬ 
tracting  Officer  a  written  appeal  addressed  to 

the  Commanding  General  ( _ *) 

and  the  decision  of  the  Commanding  Gen¬ 
eral  ( - *),  or  that  of  his  duly 

authorized  representative  (other  than  the 
Contracting  Officer  under  this  contract)  for 
the  hearing  of  such  appeals,  upon  personal 
approval  by  the  Commanding  General 

( - *)  or  his  designated  deputy, 

shall,  unless  determined  by  a  court  of  com¬ 
petent  jurisdiction  to  have  been  fraudulent, 
arbitrary,  capricious,  or  so  grossly  erroneous 
as  necessarily  to  imply  bad  faith,  or  not  sup¬ 
ported  by  substantial  evidence,  be  final  and 
conclusive  upon  the  parties  hereto  when  the 
amount  involved  in  the  appeal  is  $50,000  or 
less;  provided  that,  if  no  appeal  is  taken, 
within  the  said  30  days,  the  decision  of  the 
Contracting  Officer  shall  be  final  and  con¬ 
clusive.  When  the  amount  involved  is  more 
than  $50,000  the  decision  of  the  Command¬ 
ing  General  ( _ 1)  shall  be  subject 

to  written  appeal  within  30  days  after  the 
receipt  thereof  by  the  Contractor  to  the 
Secretary  of  the  Army  and  the  decision  of 
the  Secretary  or  his  duly  authorized  repre¬ 
sentative  for  the  hearing  of  such  appeals 
6hall,  unless  determined  by  a  court  of  com¬ 
petent  jurisdiction  to  have  been  fraudulent, 
arbitrary,  capricious,  or  so  grossly  erroneous 
as  necessarily  to  imply  bad  faith,  or  not  sup¬ 
ported  by  substantial  evidence,  be  final  and 
conclusive;  provided  that,  if  no  such  further 
appeal  is  taken,  within  the  said  30  days?  the 
decision  of  the  Commanding  General 
( - a)  shall  be  final  and  con¬ 

clusive.  In  connection  with  any  appeal  pro¬ 
ceeding  under  this  clause,  the  Contractor 
shall  be  afforded  an  opportunity  to  be  heard 
and  to  offer  evidence  in  support  of  its  ap¬ 
peal.  Pending  final  decision  of  a  dispute 
hereunder,  the  Contractor  shall  proceed  dili¬ 
gently  with  the  performance  of  the  contract 
and  in  accordance  with  Contracting  Officer’s 
decision. 

(2)  Each  commanding  general  of  a 
major  oversea  command  will  appoint 
within  his  command  a  Board  to  be 
known  as  “[name  of  command]  Board  of 
-Contract  Appeals.”  The  Board  will  con¬ 
sist  of  three  or  more  members  who  will 


» Specify  name  of  major  oversea  command 
concerned. 


ing  authority  as  the  President  of  the 
Board.  There  also  will  be  appointed  a 
Recorder  of  the  Board  who  will  perform 
such  duties  as  the  Board  may  prescribe. 
The  Recorder  of  the  Board  also  may  be 
a  member  thereof. 

•  (3)  The  Board,  created  pursuant  to 
the  provisions  of  subparagraph  (2)  of 
this  paragraph,  will  be  designated  by  the 
commanding  general  as  his  duly  author¬ 
ized  representative  to  hear,  consider,  and 
decide,  as  fully  as  he  might  do,  all  appeals 
to  him  under  contracts  having  such  pro¬ 
visions.  The  Board’s  final  decision,  how¬ 
ever,  will  be  subject  to  his  personal 
approval,  or  that  of  his  deputy  designated 
for  such  purpose.  The  Board  will  be 
granted  all  powers  necessary  and  inci¬ 
dent  to  the  proper  performance  of  its 
duties  and,  with  the  approval  of  the 
appointing  authority,  will  adopt  its  own 
methods  of  procedure,  rules,  and  regula¬ 
tions  for  its  conduct  and  for  the  prepara¬ 
tion  and  presentation  of  appeals  and 
issuance  of  decisions. 

(4)  Each  commanding  general  of  a 
major  oversea  command  will  designate 
one  or  more  trial  attorneys,  who  will  be 
qualified  attorneys  at  law,  for  the  prepar¬ 
ation  and  presentation  of  the  contentions 
of  the  Procuring  Activity  in  relation  to 
appeals  filed  with  the  Board. 

§  596.103-14  Buy  American  Act.  In 
effecting  procurement  outside  the  United 
States,  its  Territories  and  possessions, 
this  clause  will  be  deleted. 

§  596.103-16  Eight-Hour  Law  of  1912. 
In  effecting  procurement  outside  the 
United  States,  its  Territories  and  posses¬ 
sions,  this  clause  will  be  deleted. 

§  596.103-17  Walsh-Healey  Public 
Contracts  Act.  In  effecting  procurement 
outside  the  United  States,  its  Territories 
and  possessions,  this  clause  will  be 
deleted. 

§  596.103-18  Nondiscrimination  in 
employment.  In  effecting  procurement 
outside  the  United  States,  its  Terri¬ 
tories  and  possessions,  this  clause  will  be 
deleted. 

§  596.104  Clauses  to  be  used  when  ap¬ 
plicable.  The  contract  clauses  set  forth 
in  §  7.104  of  this  title  and  in  §  596.104- 
12A  shall  be  used  when  applicable  subject 
to  the  instructions  contained  in  §  7.104  of 
this  title  and  in  §  596.104-12A  and 
§  596.050. 

§  596.104-1  Davis-Bacon  Act.  In 
effecting  procurement  outside  the  United 
States,  its  Territories  arid  possessions, 
this  clause  will  be  deleted. 

§  596.104-2  Copeland  Act.  In  effect¬ 
ing  procurement  outside  the  United 
States,  its  Territories  and  possessions, 
this  clause  will  be  deleted. 

§  596.104-12A  Military  security  re¬ 
quirements;  research  and  development 
contracts.  The  following  clause  is  ap¬ 
proved  for  use  in  research  and  develop¬ 
ment  contracts  with  educational  or  non¬ 
profit  institutions,  as  a  deviation  from 
Subchapter  A,  Chapter  I  of  this  title, 
pending  inclusion  in  a  future  revision  of 
Subchapter  A,  Chapter  I  of  this  title: 
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Military  Security  Requirements — Research 
and  Development  Contracts 

(a)  The  provisions  of  this  clause  shall 
apply  to  the  extent  that  this  contract  in¬ 
volves  access  to  information  classified  “Con¬ 
fidential”  including  “Confidential — Modified 
Handling  Authorized”  or  higher. 

(b)  The  Government  shall  notify  the  Con¬ 
tractor  of  the  security  classification  of  this 
contract  and  the  elements  thereof,  and  of  any 
subsequent  revisions  in  such  security  classi¬ 
fication,  by  the  use  of  a  Security  Require¬ 
ments  Check  List  (DD  Form  254)  and 
Appendage  to  Security  Rqulrements  Check 
List  (DD  Form  254-1). 

(c)  To  the  extent  the  Government  has 
Indicated  as  of  the  date  of  this  contract,  or 
thereafter  indicates,  security  classification 
under  this  contract  as  provided  in  para¬ 
graph  (b)  above,  the  Contractor  except  as 
otherwise  provided  in  this  clause,  shall  safe¬ 
guard  all  classified  elements  of  this  con¬ 
tract  and  shall  provide  and  maintain  a 
system  of  security  controls  within  its  own 
organization  in  accordance  with  the  require¬ 
ments  of  (i)  the  Department  of  Defense 
Industrial  Security  Manual  for  Safeguarding 
Classified  Security  Information  as  in  effect 
on  the  date  of  this  contract,  which  Manual 
Is  hereby  incorporated  by  reference  and 
made  a  part  of  this  contract,  and  (ii)  any 
amendments  to  said  Manual  required  by  the 
demands  of  national  security  as  determined 
by  the  Government  and  made  after  the  date 
of  this  contract,  notice  of  which  has  been 
furnished  to  the  Contractor  by  the  Con¬ 
tracting  Officer. 

(d)  Designated  representatives  of  the 
Government  responsible  for  Inspection  per¬ 
taining  to  industrial  security  shall  have  the 
right  to  inspect  at  reasonable  Intervals  the 
procedures,  methods,  and  facilities  utilized 
by  the  Contractor  in  complying  with  the 
requirements  of  the  terms  and  conditions 
of  this  clause.  Should  the  Government, 
through  its  authorized  representative,  de¬ 
termine  that  the  Contractor  has  not  com¬ 
plied  with  such  requirements,  the  Govern¬ 
ment  shall  inform  the  Contractor  in  writing 
of  the  proper  actions  to  be  taken  in  order  to 
effect  compliance  with  such  requirements. 

(e)  In  the  event  a  change  in  security 
requirements,  as  provided  in  paragraphs  (b) 
and  (c),  results  (i)  in  a  change  in  the 
security  classification  of  this  contract  or  any 
element  thereof  from  a  nonclassifled  status 
to  a  classified  status  or  from  a  lower  classi¬ 
fication  to  a  higher  classification,  or  (il)  in 
more  restrictive  area  controls  than  pre¬ 
viously  required,  the  Contractor  shall  exert 
every  reasonable  effort  compatible  with  its 
established  policies  to  continue  the  per¬ 
formance  of  work  under  the  contract  in  com¬ 
pliance  with  such  change  in  security  classi¬ 
fication  or  requirements.  If,  despite  such 
reasonable  efforts,  the  Contractor  determines 
that  the  continuation  of  work  under  this 
contract  is  not  practicable  because  of  such 
change  in  security  classification  or  require¬ 
ments  it  shall  so  notify  the  Contracting  Of¬ 
ficer  in  writing. 

(f)  After  receiving  such  written  notifica¬ 
tion,  the  Contracting  Officer  shall  explore  the 
circumstances  surrounding  the  proposed 
change  in  security  classification  or  require¬ 
ments  and  shall  endeavor  to  work  out  a 
mutually  satisfactory  method  whereby  the 
Contractor  can  continue  performance  of  the 
work  under  this  contract. 

(g)  If,  upon  expiration  of  fifteen  (15)  days 
after  receipt  of  the  notification  by  the  Con¬ 
tracting  Officer  of  the  Contractor’s  stated  in¬ 
ability  to  proceed,  (i)  the  application  to  this 
contract  of  6uch  change  in  security  classiflca- 

%  tion  or  requirements  has  not  been  withdrawn 
or  (ii)  a  mutually  satisfactory  method  for 
continuing  performance  of  work  under  this 
contract  has  not  been  agreed  upon,  the  Con¬ 
tractor  may  request  the  Contracting  Officer 
to  terminate  the  contract  in  whole  or  in  part. 
Thereupon,  the  Contracting  Officer  shall  ter- 
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minate  the  contract  in  whole  or  in  part,  as 
may  be  appropriate,  and  such  termination 
shall  be  deemed  a  termination  under  the  pro¬ 
visions  of  the  clause  of  this  contract  entitled 
“Termination  for  the  Convenience  of  the 
Government.” 

(h)  The  Contractor  agrees  to  Insert,  In  all 
subcontracts  hereunder  which  involve  access 
to  classified  security  information,  provisions 
which  shall  conform  substantially  to  the 
language  of  this  clause,  including  this  para¬ 
graph  (h)  but  excluding  paragraphs  (e) ,  (f), 
and  (g)  of  this  clause. 

(i)  The  Contractor  also  agrees  that  it  shall 
determine  that  any  subcontractor  proposed 
by  it  for  the  furnishing  of  supplies  and 
services  which  will  involve  access  to  classi¬ 
fied  security  information  in  the  Contractor’s 
custody  has  been  granted  an  appropriate 
facility  security  clearance  which  is  still  in 
effect,  prior  to  being  accorded  access  to  such 
classified  security  information. 

§  596.104-13  Domestic  food,  clothing, 
cotton,  spun  silk  yarn  for  cartridge  cloth, 
or  wool.  In  effecting  procurements  out¬ 
side  the  United  States,  its  Territories  and 
possessions,  for  any  article  of  food,  cloth¬ 
ing,  cotton,  spun  silk  yam  for  cartridge 
cloth,  or  wool  excepted  from  the  prohibi¬ 
tion  of  the  annual  appropriation  acts, 
the  clause  set  forth  in  §  7.104-13  of  this 
title  will  be  deleted. 

§  596.104-15  Examination  of  records. 
Contracted  or  purchase  orders  for  public 
utility  services  are  exempted  from  com¬ 
pliance  with  the  requirements  of  §  7.104- 
15  of  this  title  when  such  contracts  are 
at  rates  not  in  excess  of  those  established 
for  uniform  applicability  to  the  general 
public,  or  at  such  rates  plus  reasonable 
connection  charges  incident  to  such 
services. 

§  596.104-50  Title  II,  First  War 
Powers  Act,  1941,  as  amended.  All  con¬ 
tracts  and  amendments  to  contracts 
made  under  the  authority  of  the  Title 
II,  First  War  Powers  Act,  1941,  as 
amended,  will  contain  the  clauses  and 
conform  to  the  requirements  prescribed 
in  §  606.416  of  this  subchapter. 

§  596.105  Additional  clauses.  The 
clauses  set  forth  in  §  7.105  of  this  title 
%  will  be  inserted  in  fixed-price  supply 
•  contracts  in  accordance  with  the  in¬ 
structions  of  each  Procuring  Activity 
where  necessary  or  desirable  to  cover  the 
subject  matter  contained  in  such  clauses. 

§  596.105-5  Liquidated  damages — (a) 
Contract  provision.  If  a  contract  is  to 
provide  for  liquidated  damages,  a  provi¬ 
sion  will  be  inserted  in  accordance  with 
§  7.105-5  of  this  title. 

(b)  Accrual.  Where  a  contract  pro¬ 
vides  for  liquidated  damages  in  the  event 
of  default,  and  a  default  occurs,  liqui¬ 
dated  damages  accrue  to  the  Govern¬ 
ment,  in  accordance  with  the  terms  of 
the  contract. 

(c)  Mitigation.  If  there,  is  a  liqui- 
dated-damage  provision  in  a  contract 
for  the  purchase  of  ordinary  supplies 
and  default  should  occur,  time  should 
not  be  permitted  to  run  indefinitely,  the 
result  of  which  would  make  the  liqui¬ 
dated  damages  chargeable  exceed  the 
contract  price  of  the  supplies  to  be  de¬ 
livered.  The  law  imposes  the  duty  upon 
a  party  subjected  to  injury  by  the  action 
of  another  to  mitigate  the  damages 
which  result  from  such  wrongful  action, 
and  that  must  be  as  true  where  liqui¬ 


dated'  damages  run  as  in  the  ordinary 
case  of  actual  damages.  Efforts  must  be 
made  to  procure  supplies  elsewhere  if 
delivery  is  not  forthcoming  within  a  rea¬ 
sonable  time  after  the  default  occurs. 
While  the  course  to  be  followed  must 
depend  upon  the  facts  in  each  case,  the 
rule  may  be  stated  that  damages  to  run 
must  be  conserved  and,  as  promptly  as 
possible,  according  to  what  may  be  the 
attitude  of  the  Contractor  respecting 
delivery,  administrative  action  should  be 
taken  to  procure  the  supplies  elsewhere. 

(d)  Remission.  Whenever  any  con¬ 
tract  includes  a  provision  for  liquidated 
damages  for  delay,  the  Comptroller  Gen¬ 
eral  on  the  recommendation  of  the  Sec¬ 
retary  is  authorized .  and  empowered  to 
remit  the  whole  or  any  part  of  such 
damages  as  in  his  discretion  may  be  just 
and  equitable.  Recommendations  sub¬ 
mitted  by  a  Contracting  Officer  to  the 
Head  of  a  Procuring  Activity  or  to  the 
Secretary  will  not  be  furnished  the 
Contractor. 

§  596.106  Price  escalation  clauses  ( es¬ 
tablished  prices ).  Price  escalation 
clauses  (as  distinguished  from  price  re¬ 
determination  clauses)  may  be  inserted 
in  contracts  entered  into  after  formal 
advertising  or  negotiation  in  accordance 
with  the  instructions  set  forth  in 
§§  3.403-2  and  7.106  of  this  title  and  in 
§§  591.201  (i)  and  591.406  (b)  of  this 
subchapter. 

§  596.106-50  Price  escalation  -(labor 
and  material).  (a)  The  escalation 
clause  set  forth  in  this  paragraph  is  au¬ 
thorized  for  use  in  formally  advertised 
or  negotiated  contracts  for  the  procure¬ 
ment  of  supplies  under  conditions 
wherein  it  is  desired  to  effect  one  or 
more  possible  price  adjustments,  during 
the  life  of  the  contract,  solely  upon  the 
basis  of  rates  of  pay  for  certain  speci¬ 
fied  types  of  labor  and/or  costs  of  cer¬ 
tain  specified  types  of  materials.  The 
clause  is  not  to  be  used  in  those  in¬ 
stances  wherein  it  is  desired  to  adjust 
contract  prices  upon  the  basis  of 
changes  in  the  original  estimates  of 
hours  of  labor  or  quantities  of  materials. 
The  clause  may  be  used  in  the  procure¬ 
ment  of  items  other  than  those  of  a 
standard  commercial  nature  in  those  in¬ 
stances  where  adequate  cost  experience 
has  been  obtained  on  previous  contracts 
and  where  the  design  of  the  supplies  has 
been  stabilized. 

(b)  Paragraph  (b)  of  the  clause  pro¬ 
vides  that  prices  may  be  adjusted  only 
if  the  change  results  in  an  increase  or 
decrease  of  at  least  3  percent  of  the 
aggregate  contract  price.  Authority  is 
granted  to  deviate  from  this  percentage 
to  provide  for  a  lesser  percentage  if  it  is 
deemed  that  the  value  of  the  contract 
warrants  the  administration  of  price  ad¬ 
justments  involving  a  smaller  percentage 
change. 

(c)  The  percentage  increase  to  be 
specified  in  subparagraph  (d)  (3)  of  the 
clause  shall  not  exceed  fifteen  percent. 

(d)  When  it  is  planned  to  include  tjhis 
clause  in  contracts  to  be  awarded  as  a 
result  of  formal  advertising,  the  invita¬ 
tion  for  bids  will  clearly  so  state,  and 
will  further  state  that  all  bids  will  be 
evaluated  after  applying  the  maximum 
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amount  of  escalation.  $$  591.201  (i) 
and  591.406  (b)  of  this  subchapter.) 
Prick  Escalation  (Labor  and  Materials) 

(a)  The  Contractor  represents  and  war¬ 
rants  that  the  prices  set  forth  in  this  con¬ 
tract  do  not  include  any  contingency  allow¬ 
ance  to  cover  the  possibility  of  Increased 
costs  of  performance  resulting  from  in¬ 
creases  in  either  (1)  the  Contractor’s  rates 
of  pay  for  labor  or  (2)  the  prices  which  the 
Contractor  is  required  to  pay  for  materials, 
as  set  forth  in  detail  in  paragraph  (b)  here¬ 
under.  The  Contractor  further  represents 
and  warrants  that  the  net  price  or  prices 
paid  or  to  be  paid  by  the  Government  under 
this  contract  do  not  and  shall  not  exceed 
those  paid  by  any  other  purchaser  or  con¬ 
signee  for  like  quantities  of  the  same  or  sim¬ 
ilar  supplies. 

(b)  In  the  event  that,  at  any  time  dur¬ 
ing  the  performance  of  this  contract,  the 
Contractor  is  required  to  pay  rates  of  pay 
for  the  types  of  labor  specified  below,  or  is 
required  to  pay  prices  for  the  materials 
specified  below,  in  excess  of,  or  less  than  the 
following  rates  and/or  prices  upon  which  the 
contract  unit  price  for 


(Insert  name  or  reference  to  end  item) 
is  based: 

Type  of  labor  or 

material  Unit  of  measure 


Rate  of  pay  or  price  per  unit 


then  in  such  event  the  contract  unit  price 
may  be  adjusted  upward  or  downward  in 
accordance  with  the  provisions  of  paragraph 

(c).  Such  adjustment  shall  r.pply  to  the 
units  completed  subsequent  to  the  effective 
date  of  any  such  Increase  or  decrease  and 
shall  be  by  an  amount  equivalent  to  the  in¬ 
crease  or  decrease  in  cost  per  uncompleted 
unit  occasioned  by  the  increase  or  decrease 
in  rates  of  pay  for  the  labor  or  prices  for 
material  specified  above.  No  adjustment 
shall  be  made,  however,  that  does  not  result 
in  an  Increase  or  decrease  of  at  least  three 
percent  (3%)  of  the  then  aggregate  contract 
price  of  the  uncompleted  units  of  the 
contract. 

(c)  Not  later  than  twenty  (20)  days  after 
the  effective  date  of  any  increase  or  decrease 
as  referred  to  in  paragraph  (b)  hereof,  the 
Contractor  shall  notify  the  Contracting  Offi¬ 
cer  of  any  such  increase  or  decrease,  and  with 
such  notification  shall  submit  a  supporting 
cost  breakdown.  Such  cost  breakdown  will: 

(1)  Be  prepared  in  accordance  with  rec¬ 
ognized  commercial  accounting  principles; 

(2)  Indicate  changes  in  estimated  labor 
and/ortmaterlal  costs  resulting  from  any  in¬ 
crease  or  decrease  as  referred  to  in  paragraph 
(b)  hereof;  and 

(3)  Be  signed  by  a  responsible  official  of 
the  Contractor.  Upon  the  basis  of  such  noti¬ 
fication  and  cost  breakdown,  and  such  other 
data  as  may  be  available  to  the  Contracting 
Officer  or  as  shall  be  furnished  to  him  upon 
request  to  the  Contractor,  a  price  adjustment 
to  reflect  the  increase  or  decrease  in  costs  as 
referred  to  in  paragraph  (b)  hereof  shall  be 
determined  by  mutual  agreement  between 
the  Contractor  and  the  Contracting  Officer, 
and  shall  be  set  forth  in  an  amendment  to 
this  contract.  In  the  event  that  the  Con¬ 
tractor  fails  to  give  notice  of  any  decrease 
as  required  herein,  a  downward  adjustment 
shall  be  later  effected  with  respect  to  the 
units  completed  subsequent  to  the  effective 
date  of  any  such  decrease.  The  Contracting 
Officer  or  any  person  authorized  by  him  may 
examine  any  or  all  of  the  Contractor’s  records 
and  information  available  to  the  Contractor 


relating  to  rates  paid  for  labor  and  prices 
paid  for  materials  specified  in  paragraph  (b) 
hereof. 

(d)  Price  adjustments  may  be  agreed  upon 
at  any  time  and  from  time  to  time  during 
the  performance  of  this  contract  in  accord¬ 
ance  with  the  provisions  of  this  clause.  In 
no  event,  however,  shall  any  price  adjust¬ 
ment  be,  made : 

(1)  For  any  Increase  or  decrease  in  costs 
other  than  those  for  the  types  of  labor  and 
materials  specified  in  paragraph  (b)  hereof. 

(2)  For  increased  or  decreased  costs  re¬ 
sulting  from  an  increase  or  decrease  as  re¬ 
lated  to  the  original  contract  estimates  in 
number  of  hours  of  labor  or  in  amounts  of 
materials. 

(3)  For  increases  or  accumulated  increases 

In  unit  prices  in  excess  of  ....  percent 
( _ %)  of  the  original  contract  unit  price. 

(4)  For  rates  of  pay  for  labor  or  prices 
for  materials  in  excess  of  those  established 
by  the  Economic  Stabilization  Agency  or 
other  authorized  Government  Agency. 

(e)  Pending  a  determination  of  any  price 
adjustment  under  this  clause  the  Contractor 
shall  continue  deliveries  hereunder.  Failure 
of  the  parties  to  agree  upon  a  price  adjust¬ 
ment  pursuant  to  the  provisions  of  this 
clause  shall  be  deemed  to  be  a  dispute  as  to 
a  question  of  fact  within  the  meaning  of  the 
clause  of  this  contract  entitled  “Disputes.” 

(e)  In  the  use  of  the  above  escalation 
article,  it  is  emphasized  that  considerable 
latitude  is  permitted  and  encouraged  in 
the  selection  of  types  of  labor  and  ma¬ 
terial  and  rates  of  pay  or  price  per  unit 
to  be  negotiated  under  paragraph  (b) 
of  the  article.  Wherever  possible  and 
practicable,  costs  selected  for  escalation 
should  be  reduced  to  a  type  of  material 
price  or  rate  of  pay  agreement  that  will 
require  little  if  any  audit  review  if  a 
price  adjustment  is  called  for  by  either 
of  the  contracting  parties.  The  follow¬ 
ing  may  be  considered  as  examples  of 
acceptable  forms  of  pricing  agreements. 

(1)  Materials.  Escalation  should  be 
only  on  the  raw  material  (s)  which  con¬ 
stitute  a  major  portion  of  material  costs. 
The  market  prices  of  many  raw  materials 
are  published  periodically  in  accepted 
trade  journals  or  newspapers.  Accord¬ 
ingly,  an  example  material  escalation  in 
paragraph  (b)  of  the  article  could  be 
expressed  as  follows; 

Unit  of  Price 

Type  of  material  measure  per  unit 

Steel,  billets,  Pittsburg _ Ton _ $59.  00 

Cost  of  steel  in  this  contract  represents 
25  percent  of  the  total  of  all  costs. 

The  cost  of  “Steel,  billets,  Pittsburg”  as 
carried  in  the  “Wall  Street  Journal”  shall 
be  excepted  as  the  basis  of  Increases  or  de¬ 
creases  in  the  cost  of  this  material  for  the 
purposes  of  escalation  as  provided  for  in 
paragraph  (c),  applicable  to  deliveries  made 
under  this  contract  after  the  effective 'date 
referred  to  in  paragraph  (b) . 

(2)  Labor.  Escalation  may  be  based 
on  particular  categories  or  on  aver¬ 
age  labor  costs.  Wherever  practicable, 
manufacturing  labor  should  be  escalated 
bn  an  average  wage  agreed  upon  as  ap¬ 
plicable  to  performance  under  the  con¬ 
tract  in  question.  This  average  wage 
must  be  based  on  the  Contractor’s  agree¬ 
ment  with  labor,  it  such  an  agreement 
exists.  As  an  example,  labor  escalation 
in  paragraph  (b)  of  the  article  could  be 
expressed  as  follows: 

Rate 

Unit  of  of  pay 

Type  of  material  measure  per  unit 

Manufacturing  labor _ Man-hour $1.75 


Manufacturing  labor  costs  represent  2o 
percent  of  the  total  of  all  costs  in  this  con¬ 
tract.  The  stated  rate  of  $1.75  per  manufac¬ 
turing  labor,  man-hour  is  a  composite  rata 
of  manufacturing  labor  to  be  utilized  in  per¬ 
formance  of  this  contract,  based  upon  cur- 
rent  union  wage  agreements  of  the  Contrac¬ 
tor.  In  the  event  of  future  increases  or 
decreases  in  wage  scales  as  the  -result  of 
changes  in  such  wage  agreements  for  any 
reason,  a  new  composite  rate  for  manufac¬ 
turing  labor,  computed  on  the  same  basis 
as  that  above,  will  be  used  for  escalation 
purposes  as  provided  for  in  paragraph  (c)  to  ! 
the  extent  of  20  percent  of  total  cost  of  this 
contract  remaining  after  the  effective  date 
of  any  Increase  or  decrease. 

Escalation  of  overhead  factors  is 
against  Department  of  the  Army  policy. 
In  fully  justified  cases  involving  unusual 
circumstances,  however,  deviations  will 
be  considered  by  the  Deputy  Chief  of 
Staff  for  Logistics.  Submission  of  sucfc 
cases  on  an  individual  basis  will  be  made 
through  channels  to  that  office. 

lk 

§  596.150  Department  of  the  Army 
clauses.  The  following  clauses  will  be 
inserted  in  fixed -price  supply  contracts 
when  applicable. 

§  596.150-1  Progress  payments 
clause  (§  606.1205  of  this  subchapter). 

Progress  Payments 

Progress  payments,  which  are  hereby  de¬ 
fined  as  payments  made  as  work  progresses 
under  this  contract  upon  the  basis  of  (1) 
costs  incurred,  (ii)  percentage  of  completion 
accomplished,  or  (iii)  a  particular  stage  of 
completion,  may  be  made  upon  the  following 
terms  and  conditions. 

(a)  The  Contracting  Officer  may,  from 

time  to  time,  authorize  progress  payments 
to  the  Contractor  upon  property  acquired  or 
produced  by  it  for  the  performance  of  this 
contract:  Provided,  that  such  progress  pay¬ 
ments  shall  not  exceed  90  percent  of  the 
costs  to  the  Contractor  of  direct  labor  and 
material  and/or  component  parts  purchased 
for  that  property  upon  which-  payment  is 
made,  which  costs  shall  be  determined  from 
evidence  submitted  by  the  Contractor  and 
which  must  be  such  as  is  satisfactory  to  the 
Contracting  Officer:  Provided  further,  that 
in  no  event  shall  the  total  of  unliquidated 
progress  payments  (see  (c)  below)  and  of 
unliquidated  advance  payments  if  any,  made 
under  this  contract,  exceed  80  percent  of  the 
total  contract  price  of  supplies  still  to  be 
delivered.  > 

(b)  Upon  the  making  of  any  progress 
payment  under  this  contract,  title  to  all 
parts,  materials,  inventories,  work  in  process 
and  nondurable  tools  theretofore  acquired 
or  produced  by  the  Cdntractor  for  the  per¬ 
formance  of  this  contract,  and  properly 
chargeable  thereto  under  sound  accounting 
practice,  shall  forthwith  vest  in  the  Govern¬ 
ment;  and  title  to  all  like  property  there¬ 
after  acquired  or  produced  by  the  Contractor 
for  the  performance  of  this  contract  and 
properly  chargeable  thereto  as  aforesaid 
shall  vest  in  the  Government  forthwith  upon 
said  acquisition  or  production :  Provided, 
that  nothing  herein  shall  deprive  the  Con¬ 
tractor  of  any  further  progress  or  final  pay¬ 
ments  due  or  to  become  due  hereunder;  or 
relieve  the  Contractor  or  the  Government  of 
any  of  their  respective  rights  or  obligations 
under  this  contract. 

(c)  In  making  payment  for  the  supplies 
furnished  hereunder,  there  shall  be  deducted 
from  the  contract  price  therefor  a  propor- 
tionate  amount  of  the  progress  payments 
theretofore  made  to  the  Contractor,  under 
the  authority  herein  contained. 

(d)  It  is  recognized  that  property  (in¬ 
cluding,  without  limitation,  completed  sup¬ 
plies,  spare  parts,  drawings,  information, 
partially  completed  supplies,  work  in  prog- 
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ress,  materials,  fabricated  parts  and  other 
things  called  for  herein)  title  to  which  is  or 
may  hereinafter  become  vested  in  the  Gov¬ 
ernment  pursuant  to  this  clause  will  from 
time  to  time  be  used  by  pr  put  in  the  care, 
custody  or  possession  of  the  Contractor  in 
connection  with  the  performance  of  this 
contract.  The  Contractor,  either  before  or 
after  receipt  of  notice  of  termination  at  the 
option  of  the  Government,  may  acquire  or 
dispose  of  property  to  which  title  is  vested 
in  the  Government  under  this  clause,  upon 
terms  approved  by  the  Contracting  Officer: 
Provided,  that  after  receipt  of  notice  of  ter¬ 
mination,  any  such  property  that  is  a  part 
of  termination  inventory  may  be  acquired  or 
disposed  of  only  in  accordance  with  the  pro¬ 
visions  of  the  clause  of  this  contract  entitled 
Termination  for  Convenience  of  the  Govern-  ' 
ment  and  applicable  laws  and  regulations. 
The  agreed  price  (in  case  of  acquisition^  by 
the  Contractor)  or  the  proceeds  received  by 
the  Contractor  (in  case  of  any  other  dispo¬ 
sition)  ,  shall,  to  the  extent  that  such  price 
and  proceeds  do  not  exceed  the  unliquidated 
balance  of  progress  payments' thereunder,  be 
paid  or  credited  to  the  Government  as  the 
Contracting  Officer  shall  direct;  and  such 
'unliquidated  balance  shall  be  reduced  ac¬ 
cordingly.  Current  production  scrap  may  be 
sold  by  the  Contractor  without  approval  of 
the  Contracting  Officer  but  the  proceeds  will 
be  applied  as  provided  in  this  paragraph  (d) , 
provided  that  any  such  scrap  which  is  a  part 
of  termination  inventory  may  be  sold  only 
in  accordance  with  the  provisions  of  the 
Termination  for  Convenience  of  the  Govern¬ 
ment  of  this  contract  and  applicable  laws 
and  regulations.  Upon  liquidation  of  all 
progress  payments  hereunder  or  upon  com¬ 
pletion  of  deliveries  called  for  by  this  con¬ 
tract,  title  to  all  property  (or  the  proceeds 
thereof)  which  has  not  been  delivered  to 
and  accepted  by  the  Government  under  this 
contract  or  which  has  not  been  incorporated 
in  supplies  delivered  to  and  accepted  by  the 
Government  under  this  contract  and  to 
which  title  has  vested  in  the  Government 
under  this  clause  shall  vest  •  in  the  Con¬ 
tractor. 

(e)  The  clause  of  this  contract  captioned 
"Liability  for  Government -Furnished  Prop¬ 
erty”  and  any  other  provision  of  this  con¬ 
tract  defining  liability  for  Government- 
Furnished  Property  shall  be  inapplicable  to 
property  to  which  the  Government'  shall 
have  acquired  title  solely  by  virtue  of  the 
provisions  of  this  clause.  The  provisions 
of  this  clause  shall  not  relieve  the  Con¬ 
tractor  from  risk  of  loss  or  destruction  of  or 
damage  to  property  to  which  title  vests  in 
the  Government  under  the  provisions  hereof. 

(f)  If  this  contract  (as  heretofore  or 
hereafter  supplemented  or  amended)  con¬ 
tains  provisions  for  Advance  Payments,  and 
in  addition  if  at  the  time  any  progress  pay¬ 
ment  is  to  be  made  to  the  Contractor  under 
the  provisions  of  this  progress  payments 
clause  any  unliquidated  balance  of  advance 
payments  is  outstanding,  then  notwith¬ 
standing  any  other  provision  of  the  Advance 
Payments  Clause  of  this  contract  the  net 
amount,  after  appropriate  deduction  for 
liquidation  of  the  advance  payment,  of  such 
progress  payment  shall  be  deposited  in  the 
special  bank  account  or  accounts  maintained 
as  required  by  the  provisions  of  the  Advance 
Payments  Clause,  and  shall  thereafter  be 

"  withdrawn  only  pursuant  to  such  provisions. 

§  596.150-2  Plant  protection.  In  those 
cases  where  the  Contracting  Officer 
deems  it  necessary  to  retain  some  control 
as  to  the  plant  protective  devices  in  a 
particular  plant,  the  contract  will  con¬ 
tain  one  of  the  following  clauses; 

Plant  Protection 

The  Contractor  shall  maintain  in  and 
about  his  plant  adequate  plant  protective 
devices  and  shall  employ  such  watchmen, 


guards  and  other  personnel  as  the  Con¬ 
tracting  Officer  may  deem  necessary  to  pre¬ 
vent  espionage,  sabotage,  and  other  mali¬ 
cious  destruction  or  damage. 

Plant  Protection 

The  Contractor  shall  maintain  in  and 
about  his  plant  adequate  plant  protective 
devices  and  shall  employ  such  watchmen, 
guards  and  other  personnel  as  the  Contract¬ 
ing  Officer  may  deem  necessary  to  prevent 
espionage,  sabotage,  and  other  malicious 
destruction  or  damage.  If  the  Contracting 
Officer  from  time  to  time  shall  require  the 
installation  of  plant  protective  devices,  or 
the  employment  of  watchmen,  guards  or 
other  personnel,  or  both,  in  addition  to  those 
deemed  necessary  by  him  on  the  date  the 
Contractor  shall  commence  performance  of 
this  contract,  the  cost  of  any  such  devices 
installed  or  the  pay  of  any  such  personnel 
employed,  or  both,  at  the  written  request 
and  upon  the  written  authorization  of  the 
Contracting  Officer,  shall  be  reimbursed  to 
the  Contractor  upon  submission  of  vouchers 
approved  by  the  Contracting  Officer,  provided 
that  no  reimbursement  of  the  cost  of  any 
such  installation  or  pay  of  any  such  per¬ 
sonnel,  or  both,  shall  be  made  in  excess  of 
the  cost  thereof,  as  estimated  in  advance  and 
approved  in  writing  by  the  Contracting 
Officer.^ 

Plant  Protection  (  Government-Owned" 
Contractor  Operated  Plants) 

(a)  The  Contractor  shall  at  all  times  dur¬ 
ing  the  performance  of  the  work  under  this 
Contract  comply  with  all  applicable  Federal, 
State  and  local  statutes,  and  with  such  rules 
and  regulations  as  are  furnished  to  the  Con¬ 
tractor  by  the  Contracting  Officer,  govern¬ 
ing  the  manufacture,  storage,  loading,  han¬ 
dling,  or  transporting  of  military  explosives, 
pyrotechnic,  and  inert  materials.  The  Con¬ 
tractor  will  maintain  such  additional  safety 
precautions  for  its  personnel,  for  facilities 
staffed  and  operated  by  it,  and  for  work  in 
process,  as  are  customary  in  the  industry  or 
in  the  Contractor’s  private  operations.  All 
personnel  having  access  to  the  plant,  includ¬ 
ing  Government  personnel,  shall  comply  with 
all  instructions  issued  by  the  Contractor  in 
furtherance  of  the  safety  precautions.  The 
Contractor  shall  install  and  maintain  in  and 
about  the  plant  such  plant  protective  de¬ 
vices  and  shall  employ  such  guards  and  other 
personnel  as  the  Contracting  Officer  may  ap¬ 
prove,  including  such  personnel  and  protec¬ 
tive  devices  for  the  prevention  of  espionage, 
sabotage,  and  other  malicious  destruction 
or  damage.*  The  Contractor  shall  make 
available  such  information  with  respect 
thereto  as  the  Contracting  Officer  may  re¬ 
quest.  The  use  by  the  Contractor,  of  such 
Government-owned  safety  or  plant  protec¬ 
tive  equipment  as  may  be  located  at  the  plant 
site  is  authorized  subject  to  approval  by 
the  contracting  Officer. 

(b)  The  Contractor  agrees  to  furnish  the 
authorized  Security  and  Safety  personnel  of 
the  Army  Establishment  with  a  survey  of  the 
existing  internal  security  system  and  explo- 
sion-and-fire-prevention  system  in  the  por¬ 
tions  of  the  plant  staffed  and  operated  by 
the  Contractor.  The  Contractor  agrees  to 
make  any  changes  necessary  to  cause  the 
existing  internal  security  system  and  ex- 
plosion-and-fire-preVention  system  to  com¬ 
ply  with  all  applicable  local,  State,  and  Fed¬ 
eral  laws,  rules  and  regulations,  including 
such  Department  of  the  Army  regulations  or 

_ _ Instructions  as  are 

(Procuring  Activity) 


*If  desired  an  additional  proviso  may  be 
added,  reading  substantially  as  follows: 
Provided  further  that  no  reimbursement  of 
the  cost  of  any  such  installation  or  pay  of  any 
such  personnel  is  being  made  to  the  Con¬ 
tractor  by  other  means. 


furnished  to  the  Contractor  by  the  Contract¬ 
ing  Officer,  governing  the  manufacture,  stor¬ 
age,  loading,  handling  or  transporting  of  mil¬ 
itary  explosives,  pyrotechnic,  and  inert  ma¬ 
terials. 

(c)  At  any  time  during  the  term  of  this  - 
contract,  the  Contracting  Officer  or  his  duly 
authorized  representative  may  require  the 
Contractor  to  install  and  maintain  in  and 
about  the  plant  additional  protective  devices, 
equipment  and  personnel.  The  Contractor 
shall  submit  promptly  to  the  Contracting 
Officer  or  his  duly  authorized  representative, 
for  prior  approval  as  to  estimated  cost,  de¬ 
tailed  inventories,  including  the  estimated 
post  of  each  item  of  protective  devices  or 
Equipment  so  required  to  be  Installed  and  of 
Installing  the  same,  and  a  detailed  estimate 
of  the  cost  of  maintaining  any  such  addi¬ 
tional  protective  devices  or  equipment  and 
personnel. 

'  (d)  Title  to  all  plant  protective  devices  and 
equipment  added  under  paragraph  (c)  of  this 
clause  shall  be  in  the  Government.  The 
Contractor,  during  the  term  of  this  contract 
or  any  extension  thereof,  shall  maintain  and 
keep  in  good  condition  and  repair  all  such 
protective  devices  and  equipment. 

(e)  The  Contracting  Officer  and  authorized 
Security  and  Safety  personnel  of  the  Army 
Establishment,  at  all  times  during  the  per¬ 
formance  of  this  Contract  or  any  extension 
thereof,  shall  have  access  to  the  portions 
of  the  plant  staffed  and  operated  by  the  Con¬ 
tractor  in  order  to  Inspect,  inventory,  or 
remove  any  of  said  plant  protective  devices 
or  equipment,  and  to  inspect  the  premises 
with  respect  to  compliance  with  all  regula¬ 
tions  and  requirements  concerning  plant  pro¬ 
tection,  safety,  and  security  including  any 
recommendations  made  by  the  appropriate 
Army  Establishment  personnel. 

§  596.150-3  Rental  of  gas  cylinders. 
Every  contract  for  the  rental  of  gas  cyl¬ 
inders  will  contain  a  clause  similar  to  one 
of  the  following : 

Rental  op  Gas  Cylinders  (Individual  Basis) 

Cylinders  shall  remain  the  property  of  the 
Contractor  and  will  be  loaned,  without 
charge,  to  the  Government  for  a  period  of  30 
days  after  the  date  of  shipment  of  cylinders 
from  the  Contractor’s  plant.  Beginning  with 
the  first  day  after  the  expiration  of  the  30- 
day  free  loan  period  to  and  Including  the 
day  the  cylinders  are  released  to  the  trans¬ 
portation  company  for  return  to  the  Con¬ 
tractor,  there  wiU  be  charged  and  the  United 
States  agrees  to  pay  the  Contractor  a  rental 

at  the  rate  of  $ _ per  cylinder  per  day 

for  the  use  of  cylinders  not  returned  to  the 
Contractor. 

Rental  of  Gas  Cylinders  (Quantity  Basis) 

Cylinders  shall  remain  the  property  of  the 
Contractor  and  will  be  loaned,  without 
charge,  to  the  Government  for  a  period  of  30 
days  after  the  date  of  shipment  of  cylinders 
from  the  Contractor’s  plant.  Beginning  with 
the  first  day  after  the  expiration  of  the  30- 
day  free  loan  period  to  and  including  the 
day  the  cylinders  are  released  to  the  trans¬ 
portation  company  for  return  to  the  Con¬ 
tractor,  there  will  be  charged  and  the  United 
States  agrees  to  pay  the  Contractor  a  rental 

at  the  rate  of  9 _ per  cylinder  per  day, 

computed  on  a  quantity  basis,  as  indicated 
below,  for  the  use  of  cylinders  not  returned 
to  the  Contractor.  This  rental  charge  will 
be  computed  separately  for  oxygen  and 
acetylene  cylinders  and  for  each  point  of 
delivery  named  in  the  contract.  A  credit  of 
30  cylinder  days  will  accrue  for  each  cylinder 
shipped.  A  debit  of  one  cylinder  day  will 
accrue  for  each  cylinder  for  each  day  held 
beginning  with  the  day  after  date  of  ship¬ 
ment  from  Contractor’s  plant  to  and  in¬ 
cluding  the  day  the'  cylinder  is  released  to 
the  transportation  company  for  return  to 
the  Contractor.  At  the  end  of  the  contract 
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period,  In  the  event  the  total  number  of 
debits  exceeds  the  total  number  of  credits, 
rental  will  be  charged  for  the  difference.  If 
the  total  number  of  credits  equals  or  ex¬ 
ceeds  the  total  number  of  debits,  no  charge 
will  be  made  for  the  use  of  the  cylinders. 

All  cylinders  not  returned  to  the  Contrac¬ 
tor  on  or  before  the  expiration  of  a  90-day 
rental  period  or  lost  or  damaged  beyond 
repair  while  In  the  possession  of  the  United 
States  Government  shall  be  paid  for  by  the 
United  States  to  the  Contractor  at  a  re¬ 
placement  value  of  for  each  oxygen 

cylinder  of  100  to  110  cubic  feet  capacity, 

$ _ for  each  oxygen  cylinder  of  200  to  220 

cubic  feet  capacity,  for  each  acetylene 

cylinder  of  100  to  150  cubic  feet  capacity,  and 
for  each  acetylene  cylinder  of  250  to 
oOO  cubic  feet  capacity.  ^ 

Cylinders  retained  or  lost  and  so  paid  for 
shall  be  considered  the  property  of  the 
United  States.  But  if  and  when  located  they 
may,  at  the  option  of  the  Government,  be 
returned  to  the  Contractor,  and,  In  such 
event,  credit  shall  be  allowed  to  the  Govern¬ 
ment  at  the  replacement  value  paid,  less 

rental  at  the  rate  of  $ _ per  day  beginning 

at  the  expiration  of  the  30-day  period  as 
aforesaid  to  the  date  upon  which  cylinders 
are  turned  over  to  carrier  for  return  to  Con¬ 
tractor’s  plant. 

§  596.150-4  Liability  for  Government 
Property  Furnished  for  Repair.  Insert 
the  clause  set  forth  below  in  contracts  for 
the  repair  of  Government  property,  pos¬ 
session  of  which  is  turned  over  to  the 
Contractor  for  that  purpose.  When 
minor  repairs  are  obtained  through 
small  purchase  procedure  (fixed  price) 
this  clause  will  not  be  used  (§  602.1705-2 
of  this  subchapter). 

Liability  For  Government  Property 

(a)  The  Contractor  will  be  liable  for  any 
loss,  destruction  of  or  damage  to  the  Gov¬ 
ernment  property  to  be  repaired  caused  by 
the  Contractor’s  failure  to  exercise  such  care 
and  dlllgehce  as  a  reasonably  prudent  owner 
of  similar  property  would  exercise  under 
similar  circumstances. 

(b)  In  addition  to  such  Insurance  as  is 
normally  carried  by  the  Contractor  In  the 
course  of  business  the  Contractor  agrees  to 
maintain  such  additional  insurance  (includ¬ 
ing  self-insurance  funds  or  reserves)  cover¬ 
ing  loss  or  destruction  of  or  damage  to  Gov¬ 
ernment  property,  as  may,  from  time  to  time, 
be  required  by  the  Contracting  Officer. 

(c)  The  Contractor  shall  not  be  liable  for 
loss  or  destruction  of  or  damage  to  the  Gov¬ 
ernment  property  furnished  for  repair  (1) 
caused  by  any  peril  while  the  property  is  In 
transit  off  the  Contractor’s  premises,  or  (11) 
caused  by  any  of  the  foUowing  perils  while 
the  property  Is  on  the  Contractor’s  or  sub¬ 
contractor’s  premises,  or  on  any  other  prem¬ 
ises  where  such  property  may  properly  be 
located,  or  by  removal  therefrom  because  of 
any  of  the  following  perils: 

(A)  Fire;  lightning;  windstorm;  cyclone, 
tornado,  hall;  explosion;  riot,  riot  attend¬ 
ing  a  strike,  civil  commotion;  vandalism  and 
malicious  mischief;  sabotage;  aircraft  or 
objects  falling  therefrom;  vehicles  running 
on  land  or  tracks,  excluding  vehicles  owned 
or  operated  by  the  Contractor  or  any  agent 
or  employee  of  the  Contractor;  smoke; 
sprinkler  leakage;  earthquake  or  volcanic 
eruption;  flood,  meaning  thereby  a  rising  of 
a  body  of  water;  hostile  or  warlike  action, 
including  action  in  hindering,  combating, 
or  defending  against  an  actual,  impending 
or  expected  attack  by  any  government  or 
sovereign  power  <de  jure  de  facto),  or  by 
any  authority'  using  military,  naval  or  air 
forces,  or  by  an  agent  of  any  such  govern¬ 
ment,  power,  authority,  or  forces;  or 

(B)  Other  peril,  of  a  type  not  listed  above, 
if  such  other  peril  is  customarily  covered 


by  insurance  (or  by  a  reserve  for  self-insur¬ 
ance)  in  accordance  with  the  normal  prac¬ 
tice  of  the  Contractor,  or  the  prevailing 
practice  in  the  industry  in  which  the  Con¬ 
tractor  is  engaged  with  respect  to  similar 
property  in  the  same  general  locality. 

(d)  The  Contractor  shall  hold  the  Gov¬ 
ernment  harmless  and  shall  indemnify  tha 
Government  against  claims  for  injury  to 
person  or  damage  to  property  of  the  Con¬ 
tractor  or  others  arising  from  the  Contrac¬ 
tor’s  possession,  or  use  of  the  Government 
property  furnished  for  repair,  or  arising  from 
the  presence  of  said  property  on  the  prem¬ 
ises  or  property  of  the  Contractor. 

§  596.150-5  Price  redetermination 
clauses.  The  following  price  redetermi¬ 
nation  clauses  may  be  used  in  negotiated 
fixed-price  contracts  in  accordance  with 
the  provisions  of  §3. 403-3' of  this  title 
and  §  592.403-3  of  this  subchapter. 

Price  Redetermination  (Form  II-B) 

(a)  The  prices  stated  herein  may  be  in¬ 

creased  or  decreased  in  accordance  with  this 
clause.  In  no  event  shall  the  revised  price 
exceed  $ _ _ 

(b)  Times  for  negotiations.  (1)  Upon 

completion  of  delivery  of _ percent  of 

the  (here  specify  the  principal  items  to  be 
furnished  under  the  contract)  to  be  fur¬ 
nished  under  this  contract  or  upon  expendi¬ 
ture  of  (here  specify  the  percentage  of  the 
total  contract  amount),  whichever  shall  oc¬ 
cur  last,  the  parties  shall  negotiate  to  re¬ 
vise  the  prices  of  all  items  theretofore  and 

thereafter  to  be  delivered.  Within _ 

(not  to  exceed  45)  days  after  the  completion 
of  delivery  or  expenditure  of  funds  referred 
to  above,  the  Contractor  shall  furnish  to 
the  Contracting  Officer  the  statements  and 
data  referred  to  in  paragraph  (c)  of  this 
clause.  At  any  time  and  from  time  to  time 
after  the  completion  of  delivery  or  expendi¬ 
ture  of  funds  referred  to  above,  subject  to 
the  limitations  specified  in  this  clause, 
either  the  Government  or  the  Contractor 
may  deliver  to  the  other  a  written  demand 
that  the  parties  negotiate  to  adjust  the 
prices  under  this  contract.  No  demand  shall 
be  made  prior  to  90  days  after  completion 
of  delivery  or  expenditure  of  funds  referred 
to  above,  and  thereafter  neither  party  shall 
make  a  demand  having  an  effective  date 
within  90  days  of  the  effective  date  of  any 
prior  demand.  Each  demand  shall  specify 
a  date  (identical  with  or  subsequent  to  the 
date  of  the  delivery  of  the  demand)  as  of 
which  the  revised  prices  shall  be  effective 
as  to  the  deliveries  made  thereon  and  there¬ 
after.  This  date  is  hereinafter  referred  to 
as  “the  effective  date  of  the  price  redetermi- 
nation.”  For  the  purposes  of  the  first  ne¬ 
gotiation  contemplated  by  this  paragraph, 
the  date  of  execution  of  this  contract  shall 
be  deemed  to  be  the  effective  date  of  the 
price  redetermination.  Any  demand  under 
this  clause,  if  made  by  the  Contractor,  shall 
state  briefly  the  ground  or  grounds  therefor 
and  shall  be  accompanied  by  the  state¬ 
ments  and  data  referred  to  in  paragraph  (c) 
of  this  clause.  If  the  demand  is  made  by 
the  Government,  such  statements  and  data 
will  be  furnished  by  the  Contractor  within 

_  (not  to  exceed  45)  days  of  the 

delivery  of  the  demand.  In  addition  to  the 
demands  stated  above,  the  Contractor  will 
furnish  the  Contracting  Officer  periodically 
(enter  period),  after  the  date  of  the  first 
price  redetermination  hereunder,  a  state¬ 
ment  of  the  experienced  costs  of  production 
to  date,  to  the  extent  that  they  are  avail¬ 
able  at  that  time. 

(2)  In  the  event  all  remaining  work 
under  this  contract,  as  it  may  from  time  to 
time  be  amended,  shall  be  terminated  pur¬ 
suant  to  the  clause  of  this  contract  en¬ 
titled  "Termination  for  Convenience  of  the 
Government,”  no  demand  shall  then  or 
thereafter  be  made  and  any  demand  the 


effective  date  of  which  is  less  than  30  days 
before  the  effective  date  of  such  termination 
shall  be  void  and  of  no  effect. 

(c)  Submission  of  data.  (1)  At  the  time 
or  each  of  the  times  specified  or  provided  for 
in  paragraph  (b)  of  this  clause  the  Con. 
tractor  shall  submit  (1)  a  new  estimate  and 
breakdown  of  the  unit  cost  and  the  proposed 
prices  of  the  items  remaining  under  this 
contract  after  the  effective  date  of  the  price 
redetermination,  itemized  so  far  as  is  prac¬ 
ticable  in  the  manner  prescribed  by  DD  Form  1 
784;  (ii)  an  explanation  of  the  differences 
between  the  original  (or  last  preceding)  es- 
timate  and  the  new  estimate;  (ill)  such 
relevant  shop  and  engineering  data,  cost, 
records,  overhead  absorption  reports  and  ac¬ 
counting  statements  as  may  be  of  assistance 

in  determining  the  accuracy  and  reliability 
of  the  new  estimate;  (iv)  a  statement  of 
experienced  costs  of  production  hereunder 
to  the  extent  that  they  are  available  at  the 
times  or  times  of  the  negotiation  of  the  re¬ 
vision  of  prices  hereunder;  and  (v)  any 
other  relevant  data  usually  furnished  in  the 
case  of  negotiation  of  prices  under  a  new 
contract.  The  Government  may  make  such 
examination  of  the  Contractor’s  accounts, 
records  and  books  as  the  Contracting  Officer 
may  require  and  may  make  such  audit 
thereof  as  the  Contracting  Officer  may  deem 
necessary.  — 

(2)  The  Contractor  further  agrees  to  in¬ 
clude  in  each  of  his  subcontracts  which  is 
on  a  cost  or  cost-plus-a-fixed-fee  or  a  price 
redetermination  basis,  a  provision  to  the  ef¬ 
fect  that  the  subcontractor  agrees  (i)  to 
submit  to  the  Contracting  Officer  such  data, 
as  may  be  required  for  price  redetermination 
(ii)  to  permit  the  Contracting  Officer  to  make 
or  cause  to  be  made  such  examination  and 
audits  of  the  books,  records  and  accounts 
as  the  Contracting  Officer  may  deem  neces¬ 
sary,  (iii)  .to  include  a  like  provision  in  each 
of  his  subcontracts  which  is  on  a  cost  or 
cost-plus-a-fixed-fee  or  a  price  redetermi¬ 
nation  basis. 

(d)  Negotiations.  (1)  Upon  the  filing  of 
the  statements  and  data  required  by  para¬ 
graph  (c)  of  this  clause,  the  Contractor  and 
the  Contracting  Officer  will  negotiate 
promptly  in  good  faith  to  agree  upon  prices 
for  items  to  be  delivered  on  and  after  the 
effective  date  of  the  price  redeterminatlon. 
Negotiations  for  price  redetermination  under 
this  clause  shall  be  conducted  on  the  same 
basis,  employing  the  same  types  of  data 
(including,  without  limitations,  compara¬ 
tive  priees,  comparative  costs,  and  trends 
thereof)  as  in  the  negotiation  of  prices  under 
a  new  contract. 

(2)  After  each  negotiation  the  agreement 
reached  will  be  evidenced  by  a  supplemental 
agreement  stating  the  redetermined  prices 
to  be  effective  with  respect  to  deliveries  on 
and  after  the  effective  date  of  the  price  re¬ 
determination  (or  such  other  later  date  as 
the  parties  may  fix  in  such  supplemental 
agreement) . 

(e)  Disagreements.  If  within _ - 

(not  to  exceed  45)  days  after  the  date  on 
which  the  statements  and  data  are  required 
pursuant  to  paragraph  (b)  of  this  clause 
to  be  filed  (or  such  further  period  as  may  be 
fixed  by  written  agreement)  the  Contracting 
Officer  and  the  Contractor  fail  to  agree  to 
redetermined  prices  (which  term,  for  the 
purpose  of  this  clause,  shall  Include  direct 
costs,  indirect  costs  and  profit),  the  failure 
to  agree  shall  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of  the 
clause  of  this  contract  entitled  “Disputes,” 
and  the  prices  so  fixed  shall  remain  in  effect 
for  the  balance  of  the  contract  notwith¬ 
standing  any  other  provision  of  this  clause. 

(f)  Payments.  Nothwithstanding  any 
provision  of  this  contract  authorizing 
greater  payment,  adjustments  and  refunds 
shall  be  made  if  the  total  of  all  amounts 
billed  and  paid  or  payable  under  this  con¬ 
tract  for  items  delivered  to  (or  services  per¬ 
formed  for)  and  accepted  by  the  Government 
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(including  amounts  applied  to  liquidate 
progress  payments) ,  until  final  price  revision 
has  been  made  to  the  full  extent  permitted 
by  this  contract,  shall  exceed  the  sum  of 
the  following  items  as  reported  by  the  Con¬ 
tractor  from  time  to  time  as  hereinafter 
provided;  (1)  the  total  contract  price  of  all 
Items  delivered  to  (or  services  performed 
tor)  and  accepted  by  the  Government  for 
■which  final  prices  have  been  established, 
and  (2)  the  total  amount  of  costs  (estimated 
to  the  extent  necessary)  that  have  been 
reasonably  incurred  for  and  are  properly 
allocable  solely  to  items  delivered  to  (or 
services  performed  for)  and  accepted  by 
the  Government  for  which  final  prices  have 
not  been  established,  and  (3)  the  total 
amount  of  interim  profit  used  in  establish¬ 
ing  the  initial  contract  price  and  allocable 
by  direct  proportion  to  items  delivered  to 
(or  services  performed  for)  and  accepted  by 
the  Government  for  which  final  prices  have 
not  been  established.  Within  45  days  after 
the  end  of  each  quarter  of  the  Contractor’s 
fiscal  year,  beginning  for  the  quarter  in 
which  a  delivery  is  first  made  (or  services 
are  first  performed  for  and  accepted  by  the 
Government)  under  this  contract,  and  as  of 
the  end  of  each  quarter,  the  Contractor  shall 
submit  a  statement  setting  forth  the  re¬ 
spective  amounts  of  each  of  the  three 
numbered  items  next  above,  together  with 
the  total  amount  of  all  billings  for  items 
delivered  to  (or  services  performed  for)  and 
accepted  by  the  Government  (including 
amounts  applied  to  liquidate  progress  pay¬ 
ments)  under  this  contract  as  of  the  end  of 
each  quarter.  If  on  any  quarterly  statement 
these  total  billings  exceed  the  sum  of  three 
numbered  items  above,  this  gross  excess 
(less  any  applicable  tax  credit  under  Sec¬ 
tion  1481  of  the  Internal  Revenue  Code  of 
1954)  shall,  after  deduction  of  the  total 
refunds  (cash  or  credit  memoranda  not  in¬ 
cluding  any  tax  credits  under  the  Internal 
Revenue  Code)  theretofore  made,  be  paid 
immediately  by  the  Contractor  to  the  Gov¬ 
ernment  or  credited  against  existing  unpaid 
billings  covered  by  such  statement;  provided 
that  if  any  portion  of  such  gross  excess  (less 
all  tax  credits  under  the  Internal  Revenue 
Code)  has  been  applied  to  the  liquidation 
of  progress  payments,  such  amount  may  be 
added  or  restored  to  the  unliquidated  prog¬ 
ress  payment  account,  to  the  extent  con¬ 
sistent  with  the  progress  payment  clause 
of  this  contract,  instead  of  making  direct 
refund  thereof.  When,  after  submission  by 
the  contractor  of  cost  data  and  price-re- 
determination  offer,  the  contractor  and  the 
contracting  officer  (a)  have  agreed  in  writing 
upon  revised  billing  prices  in  the  light  of 
the  cost  experience  and  anticipated  future 
trend  (and  provided  that  such  revised  prices 
are  not  higher  than  the  smallest  of  (i)  the 
existing  cot, tract  price,  (ii)  the  contractor’s 
price  redetermination  offer  and  (iii)  a  price 
based  upon  the  most  recent  quarterly  state¬ 
ment),  and  (b)  the  contractor  agrees  to 
promptly  make  the  necessary  adjustments 
to  bring  payments  for  past  deliveries  of  items 
into  alignment  with  the  revised  billing  prices, 
and  (c)  so  long  as  the  contractor  bills  at 
the  agreed  revised  billing  prices  (or  lower 
prices  thereafter  negotiated  as  final  prices 
preliminary  to  confirmation  by  formal  con¬ 
tract  supplement),  the  prices  so  agreed  upon 
or  negotiated  shall  be  deemed  to  be  final 
prices  for  the  purpose  of  this  paragraph 
until  final  prices  are  established  by  supple¬ 
ment.  For  any  quarter  in  which  only  the 
numbered  item  (IX,  above,  is  applicable,  the 
Contractor  may  furnish  a  written  statement 
to  that  effect  Instead  of  the  quarterly  state¬ 
ment  above  required.  It  is  mutually  under¬ 
stood  that  where  the  Contractor  fails  to 
submit  cost  data  required  by  paragraph  (b) 

(1)  of  this  clause  within  the  time  specified, 
payment  of  all  invoices  shall  be  suspended 
by  the  Contracting  Officer  until  such  time 


as  the  required  statements  and  data  are 
furnished  by  the  Contractor. 

(g)  Termination  provisions.  For  any  of 
the  purposes  of  the  clause  of  this  contract 
entitled  "Termination  for  Convenience  of 
the  Government”  (including,  without  limi¬ 
tation,  the  computation  of  “the  total  con¬ 
tract  price”  and  “the  contract  price  of  work 
not  terminated”),  the  contract  price  of 
delivered  articles  shall  be  deemed  to  be, 

(1)  For  all  items  delivered  prior  to  the 
effective  date  of  the  price  redetermination, 
the  contract  price  (giving  effect  to  any  prior 
revisions  under  this  clause)  applicable  to 
each  such  item. 

(2)  For  all  items  delivered  on  or  after  the 
effective  date  of  the  price  redetermination. 

(A)  The  contract  price  as  revised  in  ac¬ 
cordance  with  this  clause  if  such  revision 
shall  have  been  agreed  upon. 

(B)  If  such  revision  shall  not  have  been 
agreed  upon,  then  such  estimated  prices  as 
the  Contractor  and  the  Contracting  Officer 
may  agree  upon  as  reasonable  under  all  the 
circumstances  and  in  the  absence  of  such 
agreement  such  reasonable  prices  as  may  be 
determined  in  accordance  with  the  clause 
of  this  contract  entitled  “Disputes.” 

(h)  Termination  during  the  initial  period.  _ 
In  the  event  that  this  contract  is  terminated  ‘ 
pursuant  to  the  clause  of  this  contract  en¬ 
titled  “Termination  for  Convenience  of  the 
Government,”  or  the  Contractor’s  right  to 
deliver  is  terminated  pursuant  to  the  clause 
of  this  contract  entitled  “Default,”  so  that 
the  last  delivery  under  the  contract  as  ter¬ 
minated  is  made  prior  to  the  completion  of 
the  initial  period  as  specified  in  paragraph 

(b)  of  this  clause,  the  Contractor  within 

_ _ days  after  such  last  delivery 

shall  furnish  the  data  required  by  paragraph 

(c)  of  this  clause  and  thereupon  the  parties 
shall  negotiate  in  good  faith  to  agree  upon 
revised  prices  under  this  contract.  The 
agreement  reached  shall  be  evidenced  by  a 
supplemental  agreement  to  this  contract 
stating  the  revised  prices  under  the  con¬ 
tract.  Any  disagreement  as  to  the  revised 
prices  will  be  disposed  of  as  a  question  of 
fact  in  accordance  with  the  clause  of  this 
contract  entitled  “Disputes.” 

The  following  is  authorized  as  an  op¬ 
tional  paragraph  (e)  in  the  Form  II-B 
price  redetermination  clause: 

(e)  Disagreements.  (1)  If  within  ______ 

_ _ (not  to  exceed  45)  days  after  the  date 

on  which  the  statements  and  data  are  re¬ 
quired  pursuant  to  paragraph  (b)  of  this 
clause  to  be  filed  (or  such  further  period 
as  may  be  fixed  by  written  agreement)  the 
Contracting  Officer  and  the  Contractor  fall 
to  agree  to  redetermined  prices  (which  term, 
for  the  purpose  of  this  clause,  shall  Include 
direct  costs,  indirect  costs  and  profit),  the 
Contractor,  if  he  has  substantially  complied 
with  the  requirements  of  this  clause  as  to 
the  furnishing  of  statements  and  data,  may 
give  written  notice  to  the  Contracting  Offi¬ 
cer  requiring  the  Government  to  pay  the 
prices  set  forth  in  such  notice  from  the  time 
at  which  the  price  redetermination  was  to 
be  effective  under  the  provisions  of  this 
clause. 

(2)  If  the  Contracting  Officer  and  the 
Contractor  fail  to  agree,  the  Contracting 
Officer  within  30  days  after  the  delivery  of 
the  Contractor’s  notice  may  serve  upon  the 
Contractor  a  written  election  by  which  the 
Government  agrees  to  pay  to  the  Contractor 
fair  and  Just  compensation  from  the  time  at 
,  which  such  price  redetermination  was  to  be 
effective  under  the  provisions  of  this  clause. 
The  written  election  shall  specify  the 
amount  which  the  Contracting  Officer  deems 
to  be  fair  and  Just  compensation.  If  no 
written  election  is  served  upon  the  Con¬ 
tractor,  the  prices  set  forth  in  the  Contrac¬ 
tor’s  notice  shall  be  Incorporated  in  an  appro¬ 
priate  supplemental  agreement.  If  a  written 
election  is  served  upon  the  Contractor  as 


above  provided,  the  contract  shall  continue 
in  effect  as  modified  by  such  written  elec¬ 
tion  and  the  Contractor  (a)  shall  be  paid 
currently  the  amount  specified  by  the  Con¬ 
tracting  Officer  in  such  written  election  for 
all  deliveries  affected  thereby  and  (b)  may 
recover  from  the  United  States,  by  suit 
brought  within  six  months  after  the  deliv¬ 
ery  of  such  written  election  or  after  the 
completion  of  deliveries  under  this  contract, 
whichever  shall  last  occur,  the  amount,  if 
any,  by  which  such  fair  and  Just  compensa¬ 
tion  exceeds  the  amount  so  specified. 

(3)  If  the  Contracting  Officer  and  the 
Contractor  fail  to  agree  and  no  notice  has 
been  given  by  the  Contractor  as  contem¬ 
plated  in  paragraph  (e)  (1)  of  this  clause, 
the  Contractor  shall  be  entitled  to  receive, 
from  the  time  at  which  such  price  redeter¬ 
mination  was  to  be  effective  under  the  pro¬ 
visions  of  this  clause,  fair  and  just  com¬ 
pensation  the  amount  which  shall  be  de¬ 
termined  as  a  question  of  fact  pursuant  to 
the  clause  of  this  contract  entitled  “Dis¬ 
putes.” 

Price  Redetermination  (Form  III) 

(a)  Within  sixty  days  after  the  comple¬ 
tion  or  termination  of  this  contract,  the 
Contractor  will  submit  to  the  Contracting 
Officer  a  detailed  statement  of  the  costs  of 
performing  this  contract.  Upon  the  writ¬ 
ten  demand  of  the  Contracting  Officer,  made 
at  any  time  within  thirty  days  after  the  sub¬ 
mission  of  such  statement,  the  Contractor 
will  negotiate  to  reduce  the  contract  price 
to  an  amount  representing  fair  and  reason¬ 
able  compensation  for  the  performance  of 
the  contract.  In  such  negotiations  the  effi¬ 
ciency  of  the  Contractor  in  production,  buy¬ 
ing  and  management  will  be  given  due 
weight. 

(b)  The  Contractor  will  furnish  to  the 
Contracting  Officer  such  other  statements  of 
actual  costs  of  production  and  such  other 
financial  statements,  at  such  times  and  ip 
such  form  and  detail,  as  the  Contracting 
Officer  may  prescribe,  and  will  permit  such 
audits  and  examinations  of  its  books,  rec¬ 
ords  and  accounts  as  the  Contracting  Officer 
may  request. 

The  Contractor  further  agrees  to  include 
in  each  of  his  subcontracts  which  is  on  a 
cost  or  cost-plus-a-fixed-fee  or  a  price  re- 
determination  basis  a  provision  to  the  effect 
that  the  subcontractor  agrees  (1)  to  submit 
to  the  Contracting  Officer  such  cost  data  as 
may  be  required  for  price  redetermination, 
(ii)  to  permit  the  Contracting  Officer  to 
make  or  cause  to  be  made  such  examination 
and  audits  of  the  books,  records  and  ac¬ 
counts  as  the  Contracting  Officer  may  deem 
necessary,  and  (ill)  to  include  a  like  pro¬ 
vision  in  each  of  his  subcontracts  which  is 
on  a  cost  or  cost-plus-a-fixed-fee  or  a  price 
redetermination  basis. 

(c)  If  within  thirty  (30)  days  after  the 
making  of  such  demand  (or  such  further 
period  as  may  be  fixec}  by  written  agreement) 
the  Contracting  Officer  and  the  Contractor 
fail  to  agree  to  a  redetermined  price  (which 
term,  for  the  purpose  of  this  clause,  shall  in¬ 
clude  direct  costs,  indirect  costs  and  profits) , 
the  failure  to  agree  shall  be  a  dispute  con¬ 
cerning  a  question  of  fact  within  the  meaning 
of  the  clause  of  this  contract  entitled  “Dis¬ 
putes.” 

(d)  The  Government  shall  retain  from 
amounts  otherwise  due  the  Contractor,  or  the 
Contractor  shall  repay  to  the  Government  if 
paid  to  him,  any  amount  by  which  the  con¬ 
tract  price  is  found  as  a  result  of  the  appli¬ 
cation  of  this  clause  to  exceed  a  fair  and 
reasonable  price,  as  the  Contracting  Officer 
may  direct. 

(e)  Payments.  Notwithstanding  any  pro¬ 
vision  of  this  contract  authorizing  greater 
payments,  adjustments  and  refunds  shall  be 
made  if  the  total  of  all  amounts  billed  and 
paid  or  payable  under  this  contract  for  items 
delivered  to  (or  services  performed  for)  and 
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accepted  by  the  Government  (Including 
amounts  applied  to  liquidate  progress  pay¬ 
ments),  until  final  price  revision  has  been 
made  to  the  full  extent  permitted  by  this 
contract,  shall  exceed  the  sum  of  the  follow¬ 
ing  Items  as  reported  by  the  Contractor  from 
time  to  time  as  hereinafter  provided;  (1)  the 
total  contract  price  of  all  Items  delivered  to 
(or  services  performed  for)  and  accepted  by 
the  Government  for  which  final  prioes  have 
been  established,  and  (2)  the  total  amount 
of  costs  (estimated  to  the  extent  necessary) 
that  have  been  reasonably  Incurred  for  and 
are  properly  allocable  solely  to  items  de¬ 
livered  to  (or  services  performed  for)  and 
accepted  by  the  Government  for  which  final 
prices  have  not  been  established,  and  (3) 
the  total  amount  of  Interim  profit  used  in 
establishing  the  Initial  contract  price  and 
allocable  by  direct  proportion  to  items  de¬ 
livered  to  (or  services  performed  for)  and 
accepted  by  the  Government  for  which  final 
prices  have  not  been  established.  Within 
45  days  after  the  end  of  each  quarter  of  the 
Contractor’s  fiscal  year,  beginning  for  the 
quarter  In  which  a  delivery  is  first  made  (or 
services  are  first  performed  for  and  accepted 
by  the  Government)  under  this  contract,  and 
as  of  the  end  of  each  quarter,  the  Contractor 
shall  submit  a  statement  setting  forth  the 
respective  amounts  of  each  of  the  .three 
numbered  Items  next  above,  together  with 
the  total  amount  of  all  billings  for  Items 
delivered  to  (or  services  performed  for)  and 
accepted  by  the  Government  (including 
amounts  applied  to  liquidate  progress  pay¬ 
ments)  under  this  contract  as  of  the  end 
of  each  quarter.  If  on  any  quarterly  state¬ 
ment  these  total  billings  exceed  the  sum  of 
the  three  numbered  Items  above,  this  gross 
excess  (less  any  applicable  tax  credit  under 
Section  1481  of  the  Internal  Revenue  Code 
of  1954)  shall,  after  deduction  of  the  total 
refunds  (cash  or  credit  memoranda  not  in¬ 
cluding  any  tax  credits  under  the  Internal 
Revenue  Code)  theretofore  made,  be  paid  im¬ 
mediately  by  the  Contractor  to  the  Govern¬ 
ment  or  credited  against  existing  unpaid 
,  billings  covered  by  such  statement;  provided 
that  if  any  portion  of  such  gross  excess  (less 
all  tax  credits  under  the  Internal  Revenue 
Code)  has  been  applied  to  the  liquidation  of 
progress  payments,  such  amount  may  be 
added  or  restored  to  the  unliquidated  pro¬ 
gress  payment  account,  to  the  extent  consist¬ 
ent  with  the  progress  payment  clause  of  this 
contract.  Instead  of  making  direct  refund 
thereof.  When,  after  submission  by  the 
contractor  of  cost  data  and  price-redetermi- 
natlon  offer,  the  contractor  and  the  con¬ 
tracting  officer  (a)  have  agreed  in  writing 
upon  revised  billing  prices  in  the  light  of  the 
cost  experience  and  anticipated  future  trend 
(and  provided  that  such  revised  prices  are 
not  higher  than  the  smallest  of  (i)  the 
existing  contract  price,  (il)  the  contractor’s 
price-redetermination  officer  and  (iii)  a  price 
based  upon  the  most  recent  quarterly  state¬ 
ment,  and  (b)  the  contractor  agrees  to 
promptly  make  the  necessary  adjustments  to 
bring  payments  for  past  deliveries  of  items 
into  alignment  with  the  revised  billing 
prices,  and  (c)  so  long  as  the  contractor  bills 
at  the  agreed  revised  billing  prices  (or  lower 
prices  thereafter  negotiated  as  final  prices 
preliminary  to  confirmation  by  formal  con¬ 
tract  supplement),  the  prices  so  agreed  upon 
or  negotiated  shall  be  deemed  to  be  final 
prices  for  the  purpose  of  this  paragraph  until 
final  prices  are  established  by  supplement. 
For  any  quarter  in'which  only  the  numbered 
items  (1),  above,  is  applicable,  the  Con¬ 
tractor  may  furnish  a  written  statement  to 
that  effect  instead  of  the  quarterly  statement 
above  required. 

Price  Redetermination  (Form  IV) 

(a)  Because  of  the  nature  of  the  work 
called  for  by  this  contract  and  the  great  un¬ 
certainty  as  to  the  cost  of  performance  here¬ 
under,  the  parties  agree  that  the  contract 


price  fixed  in  Clause _ hereof  may  be 

increased  or  decreased  in  accordance  with  the 
provision  of  this  clause. 

(b)  Within  _ _ (not  exceeding  60]  days 

after  the  completion  or  termination  of  this 
contract,  the  Contractor  will  file  with  the 
Contracting  Officer  a  statement  showing,  in 
such  form  and  detail  as  the  Contracting  Offi¬ 
cer  may  prescribe,  the  Contractor’s  cost  of 
producing  the  supplies  or  furnishing  the 
services  called  for  hereunder,  together  with 
such  other  information  as  may  be  pertinent 
in  the  negotiations  for  a  redetermined  price 
pursuant  to  this  clause.  Such  statement  of 
cost  shall  fairly  reflect  the  normal  operation 
of  the  Contractor’s  cost  system.  (First  op¬ 
tional  alternative  to  preceding  sentence :  The 
Contractor  will  establish  and  maintain  rec¬ 
ords  of  the  cost  of  performing  this  contract, 
as  follows:  •  *  •]  (Second  optional  alterna¬ 
tive:  The  Contractor  will  establish  and  main¬ 
tain  such  records  of  the  co6t  of  performing 
this  contract  as  the  Contracting  Officer  may 
require  in  writing.]  The  Contracting  Officer 
shall  have  the  right  at  all  reasonable  times 
to  make  or  cause  to  be  made  such  examina¬ 
tions  and  audits  of  the  Contractor’s  books, 
records  and  accounts  as  he  may  request. 

The  Contractor  further  agrees  to  include 
in  each  of  his  subcontracts  which  is  in  a 
cost  or  cost-plus-a-fixed-fee  or  a  price  re- 
determination  basis  a  provision  to  the  effect 
that  the  subcontractor  agrees  (i)  to  submit 
to  the  Contracting  Officer  such  cost  data  as 
may  be  required  for  price  redetermination, 
(ii)  to  permit  the  Contracting  Officer  to  make 
or  cause  to  be  made  such  examination  and 
audits  of  the  books,  records  and  accounts 
as  the  Contracting  Officer  may  deem  neces¬ 
sary,  and  (iii)  to  Include  a  like  provision  in 
each  of  his  subcontracts  which  is  on  a  cost 
or  cost-plus-a-fixed-fee  or  a  price  redeter¬ 
mination  basis. 

(c)  Upon  the  filing  of  the  statement  and 

other  pertinent  information  required  by 
paragraph  (b)  of  this  clause,  the  Contractor 
and.  the  Contracting  Officer  will  promptly 
negotiate  in  good  faith  to  agree  upon  a  rea¬ 
sonable  redetermined  price  for  the  entire 
contract  which,  upon  the  basis  of  such 
statement  and  other  pertinent  information, 
will  constitute  fair  and  just  compensation 
to  the  Contractor  for  the  performance  of 
this  contract.  In  determining  the  extent  of 
any  estimated  allowance  for  profit  to  be 
taken  into  account  in  fixing  such  redeter¬ 
mined  price,  consideration  will  be  given  to 
the  extent  to  which  the  Contractor  has  per¬ 
formed  the  contract  with  efficiency,  economy, 
and  ingenuity.  In  no  event  shall  the  rede¬ 
termined  price  exceed  the  sum  of  $ _ _ 

The  redetermined  price  shall  be  evidenced 
by  a  supplemental  agreement  to  this 
contract. 

(d)  If  within _ [not  exceeding 

90]  days  after  the  completion  or  termina¬ 
tion  of  this  contract,  the  parties  shall  fail  to 
agree  upon  a  redetermined  price  (which 
term,  for  the  purpose  of  this  clause,  shall 
include  direct  costs,  Indirect  costs  and 
profit)  in  accordance  with  the  provisions 
of  this  clause,  the  failure  to  agree  shall  be 
a  dispute  concerning  a  question  of  fact  with¬ 
in  the  meaning  of  the  clause  of  this  contract 
entitled  “Disputes.” 

(e)  In  the  event  of  a  price  increase  the 
Government  will  pay  or  credit  to  the  Con¬ 
tractor  the  amount  by  which  the  redeter¬ 
mined  price  shall  exceed  the  contract  price 
aforesaid.  In  the  event  of  a  decrease  in 
price  the  Contractor  will  repay  or  credit  the 
amount  of  such  decrease  to  the  Government 
in  such  manner  as  the  Contracting  Officer 
may  direct. 

(f)  For  any  of  the  purposes  of  the  clause 
of  this  contract  entitled  “Termination  for 
Convenience  of  the  Government”  (including 
without  limitation,  computation  of  “the 
total  contract  price”  and  “the  contract  price 
of  work  not  terminated”),  the  contract  price 
shall  be  the  redetermined  contract  price 


agreed  upon  under  paragraph  (c)  of  this 
clause  or  determined  under  paragraph  (d)  j 
of  this  clause,  as  the  case  may  be. 

(g)  Payments.  Notwithstanding  any  pro¬ 
vision  of  this  contract  authorizing  greater 
payment,  adjustments  and  refunds  shall  be- 
made  if  the  total  of  all  amounts  billed  and 
paid  or  payable  under  this  contract  for 
items  delivered  to  (or  services  performed 
for)  and  accepted  by  the  Government  (in¬ 
cluding  amounts  applied  to  liquidate  prog¬ 
ress  payments),  until  final  price  revision  has 
been  made  to  the  full  extent  permitted  by 
this  contract,  shall  exceed  the  sum  of  the 
following  items  as  reported  by  the  Contrac¬ 
tor  from  time  to  time  as  hereinafter  pro¬ 
vided;  (1)  the  total  contract  price  of  all 
items  delivered  to  (or  services  performed 
for)  and  accepted  by  the  Government  for 
which  final  prices  have  been  established, 
and  (2)  the  total  amount  of  costs  (esti¬ 
mated  to  the  extent  necessary)  that  have 
been  reasonably  incurred  for  and  are  prop¬ 
erly  allocable  solely  to  items  delivered  to 
(or  services  performed  for)  and  accepted 
by  the  Government  for  which  final  prices 
have  not  been  established,  and  (3)  the  total 
amount  of  interim  profit  used  in  estab¬ 
lishing  the  Initial  contract  price  and  al¬ 
locable  by  direct  proportion  to  items  de¬ 
livered  to  (or  services  performed  for)  and 
accepted  by  the  Government  for  which  final 
prices  have  not  been  established.  Within 
45  days  after  the  end  of  each  quarter  of  the 
Contractor’s  fiscal  year,  beginning  for  the 
quarter  in  which  a  delivery  is  first  made 
(or  services  are  first  performed  for  and  ac¬ 
cepted  by  the  Government)  under  this  con¬ 
tract,  and  as  of  the  end  of  each  quarter, 
the  Contractor  shall  submit  a  statement 
setting  forth  the  respective  amounts  of  each 
of  the  three  numbered  items  next  above, 
together  with  the  total  amount  of  all  bil¬ 
lings  for  items  delivered  to  (or  services 
performed  for)  and  accepted  by  the  Gov¬ 
ernment  (Including  amounts  applied  to 
liquidate  progress  payments)  under  this 
contract  as  of  the  end  of  each  quarter.  If 
on  any  quarterly  statement  these  total 
billings  exceed  the  sum  of  the  three  num¬ 
bered  items  above,  this  gross  excess  (less 
any  applicable  tax  credit  under  Section  1481 
of  the  Internal  Revenue  Code  of  1954)  shall, 
after  deduction  of  the  total  refunds  (cash 
or  credit  memoranda  not  including  any 
tax  credits  under  the  Internal  Revenue 
Code)  theretofore  made,  be  paid  immedi¬ 
ately  by  the  Contractor  to  the  Government 
or  credited  against  existing  unpaid  billings 
covered  by  such  statement;  provided  that 
if  any  portion  of  such  gross  excess  (less 
all  tax  credits  under  the  Internal  Revenue 
Code)  has  been  applied  to  the  liquidation  * 
of  progress  payments,  such  amount  may  be 
added  or  restored  to  the  unliquidated  prog¬ 
ress  payment  account,  to  the  extent  con¬ 
sistent  with  the  progress  payment  clause 
of  this  contract,  instead  of  making  direct 
refund  thereof.  When,  after  submission 
by  the  contractor  of  cost  data  and  price- 
redetermination  offer,  the  contractor  and 
the  contracting  officer  (a)  have  agreed  in 
writing  upon  revised  billing  prices  in  the 
light  of  the  cost  experience  and  anticipated 
future  trend  (and  provided  that  such,  re¬ 
vised  prices  are  not  higher  than  the  smallest 
of  (I)  the  existing  contract  price,  (ii)  the 
Contractor’s  price-redetermination  offer  and 
(iii)  a  price  based  upon  the  most  recent 
quarterly  statement),  and  (b)  the  Contrac¬ 
tor  agrees  to  promptly  make  the  necessary 
•  adjustments  to  bring  payments  for  past  de¬ 
liveries  of  items  into  alignment  with  the 
revised  billing  prices,  and  (c)  so  long  as  the 
Contractor  bills  at  the  agreed  revised  billings 
prices  (or  lower  prices  thereafter  negotiated 
as  final  prices  preliminary  to  confirmation 
by  formal  contract  supplement),  the  prices 
so  agreed  upon  or  negotiated  shall  be  deemed 
to  be  final  prices  for  the  purpose  of  this 
paragraph  until  final  prices  are  established 
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by  supplement.  For  any  quarter  in  which 
only  the  numbered  item  (1),  above,  is  ap¬ 
plicable,  the  Contractor  may  furnish  a  writ¬ 
ten  statement  to  that  effect  instead  of  the 
quarterly  statement  above  required. 

§  596.150-6  Incentive  price  revision 
clauses.  When  in  accordance  with  the 
provisions  of  §  3.403-4  of  this  title  and 
§  592.403-4  of  this  subchapter,  the  fixed- 
price  incentive  contract  is  used,  one  of 
the  following  clauses,  as  appropriate,  will 
be  made  a  part  of  the  contract. 

(a)  Price  revision  clause  with  initially 
firm  target  data. 

Price  Revision 

(a)  Definitions.  As  used  in  this  clause 
the  following  terms  shall  have  the  meanings 
set  forth  below: 

(i)  The  term  “billing  price”  means  the 
stated  prices  which  the  contractor  may  re¬ 
ceive  upon  delivery  of  any  articles  or  com¬ 
pletion  of  services  pending  final  price 
revision. 

(ii)  The  term  “target  price”  means  any 
price  deemed  equitable  at  the  time  of  nego¬ 
tiation  that  is  subject  to  adjustment  in  Ac¬ 
cordance  *with  the  final  price  revision 
provisions  of  this  clause. 

(iil)  The  term  "target  cost”  means  that 
portion  of  any  target  price  which,  at  the  time 
of  negotiation  thereof,  was  deemed  to  be  the 
estimated  cost  of  the  articles  or  services  be¬ 
ing  procured  under  this  contract. 

(iv)  The  term  “target  profit"  means  that 
portion  of  any  target  price  agreed  upon  as 
being  a  reasonable  profit  for  furnishing  any 
articles  or  services  if  such  articles  or  services 
were  produced  for  a  cost  equal  to  the  target 
cost. 

(v)  The  term  “contract  target  price” 
means  the  sum  of  the  target  prices  of  articles 
and  services  being  procured  from  time  to 
time  under  this  contract. 

(vi)  The  term  “contract  target  cost” 
means  the  sum  of  the  target  costs  of  articles 
and  services  being  procured  from  time  to  time 
under  this  contract. 

(vil)  The  term  “contract  target  profit” 
means  the  sum  of  the  target  profits  of  ar¬ 
ticles  and  services  being  procured  from  time 
to  time  under  this  contract. 

(viii)  The  term  “adjusted  total  contract 
cost”  means  the  final  negotiated  cost  of  all 
Items  under  this  contract  which  are  subject 
to  price  revision. 

(ix)  The  term  “final  contract  price”  means 
the  adjusted  total  contract  cost  plus  an 
allowance  for  profit,  if  any,  determined  in 
accordance  with  the  applicable  provisions 
of  the  contract. 

(x)  The  term  "contract  ceiling”  means  the 
maximum  amount  of  money  (stated  in  dollar 
amounts  and  determined  with  respect  to  a 
definite  percentage  of  the  total  contract 

\  target  cost  involved)  which  the  Government 
is  obligated  to  pay  the  contractor  for  those 
articles  and  services  being  procured  under 
the  terms  of  this  contract,  and  under  change 
orders  and  amendments  thereto,  the  prices 
of  which  are  subject  to  price  revision  in 
accordance  with  the  provisions  of  this  clause. 

(b)  General.  (i)  The  price  of  J  terns 

-  under  this  contract  are  both 

target  and  billing  prices  until  revised  in 
accordance  with  the  provisions  of  this  claus£ 


and  include  a  total  target  profit  of _ % 

of  total  target  cost. 

(ii)  The  prices  of  items _ shall. 


when  established  in  accordance  with  para¬ 
graph  (f)  hereof,  be  both  target  and  billing 
prices  until  revised  in  accordance  with  the 
provisions  of  this  clause. 

(iii)  The  prices  of  items _ -  are 

fixed  prices  and  not  subject  to  revision  in 
accordance  with  any  of  the  provisions  of 
this  clause. 

(c)  Submission  of  data.  Within _ _ 

days  after  the  end  of  the  month  in  which 
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the  Contractor  has  delivered  the  last  unit 
referred  to  in  those  Items  listed  in  para¬ 
graphs  (b)  (ii)  above,  the  Contractor  shall 
forward  to  the  Contracting  Officer,  in  such 
form  as  the  Contracting  Officer  may  require, 
(1)  a  statement  of  all  costs  incurred  by  the 
contractor  in  performing  all  work  under  the 
Items  of  this  contract  subject  to  price  re¬ 
vision  as  of  the  date  of  said  delivery,  and 
(ii)  an  estimate  of  costs  of  such  further  per¬ 
formance,  if  any,  as  may  be  necessary  to 
complete  performance  of  all  work  and  ob¬ 
ligations  under  such  Items.  The  contractor 
shall  include  as  a  separate  entry  in  the  state¬ 
ment  of  costs  to  be  submitted  hereunder,  an 
amount  to  be  agreed  upon  by  the  contractor 
and  the  Contracting  Officer  representing  the 
difference  between  (i)  the  cost  of  materials, 
supplies,  and  subassemblies  purchased  for, 
but  not  allocated  to,  the  performance  of  the 
contract  by  the  contractor  which  may  be 
reasonably  expected  to  remain  on  hand  or 
which  are  on  hand  as  excess  materials  at  the 
conclusion  of  the  contract,  and  (ii)  the  value 
of  such  materials,  supplies,  and  subassem¬ 
blies  at  the  conclusion  of  the  contract. 

(d)  Accounting  procedures.  Contractor 
agrees  to  maintain  books,  records,  docu¬ 
ments,  and  other  evidence  pertaining  to  the 
costs  and  expenses  of  this  contract  to  the 
extent  and  in  such  detail  as  will  properly 
reflect  the  net  costs,  direct  and  indirect,  of 
all  labor,  materials,  equipment  supplies,  serv¬ 
ices,  and  other  costs  and  expenditures  of 
whatever  nature  necessary  for  the  establish¬ 
ment  of  costs  under  the  provisions  of  this 
contract,  and  further  agrees  to  permit  the 
Government  to  make,  at  reasonable  times, 
such  examination  or  'audit  thereof  as  the 
Contracting  Officer  may  deem  necessary.  The 
contractor  shall  segregate  the  costs  of  any 
Item,  change  or  service,  the  price  of  which 
is  fixed  and  not  subject  to  revision  in  accord¬ 
ance  with  the  provisions  of  this  clause. 

(e)  Certification.  An  officer  or  other 
authorized  official  of  the  contractor  shall 
certify  on  each  statement  of  costs  forwarded 
to  the  Contracting  Officer  in  accordance  with 
the  requirements  of  this  clause,  that  the 
Incurred  costs  are  based  upon  the  account¬ 
ing  records  of  the  contractor,  that  such 
records  have  been  kept  in  accordance  with 
generally  accepted  accounting  principles  and 
practices  normally  followed  by  the  contrac¬ 
tor,  that  such  incurred  costs  are  correct  to 
the  best  of  his  knowledge  and  belief  and  that 
the  estimate  of  costs. to  complete  is  con¬ 
sidered  reasonable. 


(h)  Adjustment  of  payment.  Notwith¬ 
standing  any  provision  of  this  contract  au¬ 
thorizing  greater  payment,  adjustments  and 
refunds  shall  be  made  if  the  total  of  all 
amounts  billed  and  paid  or'  payable  under 
this  contract  for  items  delivered  to  (or  serv¬ 
ices  performed  for)  and  accepted  by  the 
Government  (Including  amounts  applied  to 
liquidate  progress  payments)  until  final  price 
revision  has  been  made  shall  exceed  the  sum 
of  the  following  items  as  reported  by  the 
Contractor  from  time  to  time  as  hereinafter 
provided:  (1)  the  total  contract  price  of  all 
items  delivered  to  (or  services  performed  for) 
and  accepted  by  the  Government  for  which 
final  prices  have  been  established,  and  (ii) 
the  total  amount  of  costs  (estimated  to  the 
extent  necessary)  that  have  been  reasonably 
Incurred  for  and  are  properly  allocable  solely 
to  items  delivered  to  (or  services  performed 
for)  and  accepted  by  the  Government  for 
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(f)  Items  priced  pursuant  to  established 
repair  parts  procurement  procedures. — (i) 

Item _ _  Repair  Parts.  The  unit 

prices  of  repair  parts  shall  be  determined  in 
accordance  with _ _  which  docu¬ 

ment  is  Incorporated  herein  by  reference. 
The  aggregate  target  price  for  such  repair 
parts  shall  thereupon  be  established  by 
negotiation  on  the  basis  of  Information  sub¬ 
mitted  in  accordance  with  this  paragraph. 
Repair  parts  unit  target  prices  need  not  be 
revised  until  contract  completion  and  final 
price  revision.  As  prices  are  established  pur¬ 
suant  to  this  paragraph,  they  shall  be  added 
to  the  contract  by  amendment  which  shall 
also  indicate  the  target  cost  and  target 
profit  for  such  repair  parts,  the  Increase 
in  the  contract  target  cost,  and  the  increase 
in  the  contract  target  profit.  Failure  to 
agree  on  any  of  the  matters  set  forth  tn  this 
paragraph  (f)  shall  be  a  dispute  concerning 
a  question  of  fact  within  the  meaning  of  the 
clause  of  this  contract  entitled  “Disputes.” 

(ii)  Item _ _ 


(Other  items,  any  special  provisions  ap¬ 
plicable) 

(g)  Final  price  revision.  .Upon  submis¬ 
sion  of  the  information  required  by  para¬ 
graph  (c)  above,  the  contractor  and  the 
Contracting  Officer  shall  promptly  establish 
a  final  contract  price  of  the  Items  subject  to 
revision  in  accordance  with  the  provisions  of 
this  clause  in  the  following  manner: 

(1)  On  the  basis  of  the  information  re¬ 
quired  by  paragraph  (c)  above,  together  with 
the  results  of  such  other  investigation,  as 
the  Contracting  Officer  may  deem  appropri¬ 
ate,  there  shall  be  established  by  negotiation 
the  adjusted  total  contract  cost  of  those 
Items  subject  to  the  provisions  of  this  clause. 
Failure  to  agree  on  any  of  'the  matters  set 
forth  in  this  subparagraph  (1)  shall  be  a 
dispute  concerning  a  question  of  fact  within 
the  meaning  of  the  clause  of  this  contract 
entitled  “Disputes.” 

(ii)  The  final  contract  price  of  such  Items 
shall  be  established,  adding  to  the  adjusted 
total  contract  cost,  as  negotiated  under  sub- 
paragraph  (1)  above,  an  allowance  for  profit 
determined  in  accqrdance  with  the  instruc¬ 
tions  set  forth  in  subparagraph  (ill)  below, 
provided,  however,  that  in  no  event  shall  the 
final  contract  price  exceed  ....  percent  of 
the  contract  target  cost. 

(iii)  The  allowance  for  profit  with  respect 
to  such  Items  shall  be  determined  in  accord¬ 
ance  with  the  following  schedule: 


which  final  prices  have  not  been  established, 
and  (ill)  the  total  amount  of  the  established 
target  profit  allocable  by  direct  proportion  to 
items  delivered  to  (or  services  performed  for) 
and  accepted  by  the  Government  for  which 
final  prices  have  not  been  established — in¬ 
creased  or  decreased  in  accordance  with  the 
incentive  profit  formula  of  this  contract 
when  the  amount  of  costs  stated  in  item  (ii), 
above,  differs  from  the  applicable  target  costs. 
Within  45  days  after  the  end  of  each  quarter 
of  the  Contractor’s  fiscal  year,  beginning  for 
the  quarter  in  which  a  delivery  is  first  made 
(or  services  are  first  performed  for  and  ac¬ 
cepted  by  the  Government)  under  this  con¬ 
tract,  and  as  of  the  end  of  each  quarter,  the 
Contractor  shall  submit  a  statement  setting 
forth  the  respective  amounts  of  each  of  the 
three  numbered  items  next  above,  together 
with  the  total  amount  of  all  billings  for  items 
delivered  to  (or  services  performed  for)  and 


When  the  adjusted  total  contract  cost 

is —  •  The  allowance  for  profit  is— 

Equal  to  the  contract  target  cost _ _  Contract  target  profit. 

Greater  than  contract  target  cost _ Contract  target  profit  less  —  percent  of  the  amount 

by  which  the  adjusted  total  contract  cost  exceeds 
the  contract  target  cost. 

Less  than  the  contract  target  cost _ Contract  target  profit  plus _ percent  of  the  amount 

by  which  the  adjusted  total  contract  cost  is  less 
than  the  contract  target  cost. 


v! 
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RULES  AND  REGULATIONS 


accepted  by  the  Government  (including 
amounts  applied  to  liquidate  progress  pay¬ 
ments)  under  this  contract  as  of  end  of  each 
quarter.  If  on  any  quarterly  statement  these 
total  billings  exceed  the  sum  of  the  three 
numbered  items  above,  this  gross  excess  less 
any  applicable  tax  credit  under  Section  1481 
of  the  Internal  Revenue  Code  of  1964  shall, 
after  deduction  of  the  total  refunds  (cash  or 
credit  memoranda  not  Including  any  tax 
credits  under  the  Internal  Revenue  Code) 
theretofore  made,  be  paid  immediately  by 
the  Contractor  to  the  Government  or  credited 
against  existing  unpaid  billings  covered  by 
such  statement;  provided  that  is  any  portion, 
of  such  gross  excess  (less  all  tax  credits  under 
the  Internal  Revenue  Code)  has  been  applied 
to  the  liquidation  of  progress  payments,  such 
amount  may  be  added  or  restored  to  the 
unliquidated  progress  payment  account,  to 
the  extent  consistent  with  the  progress  pay¬ 
ment  clause  of  this  contract.  Instead  of  mak¬ 
ing  direct  refund  thereof. 

(1)  Termination.  In  the  event  this  con¬ 
tract  is  terminated,  in  whole  or  in  part, 
settlement  shall  be  made  in  accordance  with 
the  provisions  of  the  clause  hereof  entitled 
“Termination  for  the  Convenience  of  the 
Government”  or  the  provisions  of  the  clause 
hereof  entitled  “Default”  whichever  is  appli¬ 
cable,  subject  to  the  following: 

(I)  If  this  contract  is  terminated  in  its 
entirety  at  any  time  prior  to  agreement  upon 
revised  prices  hereunder,  the  contractor  and 
the  Contracting  Officer  shall,  if  the  termina¬ 
tion  settlement  is  to  be  negotiated  on  an 
inventory  basis,  negotiate  to  establish  such 
prices  for  completed  articles  and  services, 
the  price  of  which  was  subject  to  revision 
hereunder,  as  may  be  equitable  under  the 
circumstances.  Failure  to  agree  shall  be 
a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  this  clause  of  this 
contract  entitled  “Disputes.” 

(li)  If  the  contract  is  partially  terminated 
the  contractor  and  the  Contracting  Officer 
shall  agree  upon  such  revisions  in  the  tar¬ 
get  price  and  in  the  contract  target  price 
as  may  be  equitable  under  the  circura- 
'  stances.  Failure  to  agree  shall  be  a  dis¬ 
pute  concerning  a  question  of  fact  within 
the  meaning  of  the  clause  of  this  contract 
entitled  “Disputes.” 

(J)  Adjustments  of  billing  price.  If  £t  any 
time  it  appears  that  the  final  unit  prices 
will  be  substantially  greater  or  less  than  the 
unit  prices  at  which  units  under  this  con¬ 
tract  are  being  billed,  the  Contracting  Offi¬ 
cer  may  adjust  such  unit  billing  prices. 
The  establishment  of  adjusted  prices  for 
billing  purposes  only  shall  in  no  way  limit 
or  affect  the  price  revision  to  be  computed 
in  accordance  with  the  provisions  of  this 
clause. 

(k)  Subcontracts.  The  contractor  agrees 
that  no  subcontract  placed  under  this 
contract  shall  provide  for  payment  on  a  cost- 
plus-a-percentage-of-cost  basis.  ,  The  con¬ 
tractor  further  agrees  that  all  subcontracts, 
other  than  those  on  a  firm  fixed-price  basis, 
which  as  modified  or  amended  exceed  the 
total  cost  of  $25,000,  shall  contain  provisions 
(i)  reserving  to  the  Government  the  right  to 
have  the  books  and  records  of  such  subcon¬ 
tractor  inspected  and  audited  by  a  Govern¬ 
ment  representative  and  (ii)  requiring  such 
subcontractors  to  reserve  in  their  subcon¬ 
tracts  a  similar  right  for  the  Government  to 
have  a  representative  inspect  and  audit  the 
books  and  records  of  lower  tier  subcontracts 
extending  below  a  cost-reimbursement  type, 
revision  price  incentive  type  subcontract  in 
a  chain  unbroken  by  firm  fixed-price  - 
subcontracts. 

(b)  Price  revision  clause  with  delayed 
firm  target  data. 

Price  Revision 

(a)  Definitions.  As  used  in  this  clause  the 
following  terms  shall  have  the  meanings  set 
forth  below: 


(i)  The  term  “billing  price”  means  the 
stated  prices  which  the  contractor  may  re¬ 
ceive  upon  delivery  of  any  articles  or 
completion  of  services  pending  final  price 
revision. 

(11)  The  term  “target  price”  means  any 
price  deemed  equitable  at  the  time  of  nego¬ 
tiation  that  is  subject  to  adjustment  in  ac¬ 
cordance  with  the  final  price  revision 
provisions  of  this  clause. 

(lii)  The  term  "target  cost”  means  that 
portion  of  any  target  price  which,  at  the  time 
of  negotiation  thereof,  was  deemed  to  be 
the  estimated  cost  of  the  articles  or  services 
being  procured  under  this  contract. 

(iv)  The  term  “target  profit”  means  that 
portion  of  any  target  price  agreed  upon  as 
being  a  reasonable  profit  for  furnishing  any 
articles  or  services  if  such  articles  or  services 
were  produced  for  a  cost  equal  to  the  target 
cost. 

(v)  The  term  "contract  target  price” 
means  the  sum  of  the  target  prices  of  articles 
and  services  being  procured  from  time  to 
time  under  this  contract. 

(vl)  The  term  “contract  target  cost” 
means  the  sum  of  the  target  costs  of  articles 
and  services  being  procured  from  time  to 
time  under  this  contract. 

(vii)  The  term  “contract  target  profit” 
means  the  sum  of  the  target  profits  of  ar¬ 
ticles  and  services  being  procured  from  time 
to  time  under  this  contract. 

(vlii)  The  term  “adjusted  total  contract 
cost”  means  the  final  negotiated  cost  of  all 
Items  under  this  contract  which  are  subject 
to  price  revision. 

(ix)  The  term  “final  contract  price”  means 
the  adjusted  total  contract  cost  plus  an 
allowance  for  profit,  if  any,'  determined  in 
accordance  with  the  applicable  provisions  of 
the  contract. 

(x)  The  term  "contract  ceiling”  means  the 
maximum  amount  of  money  (stated  in  dol¬ 
lar  amounts  and  determined  with  respect  to 
a  definite  percentage  of  the  total  contract 
target  cost)  which  the  Government  is  obli¬ 
gated  to  pay  the  contractor  for  those  articles 
and  services  being  procured  from  time  to 
time  under  this  contract,  the  prices  of  which 
are  subject  to  price  revision  in  .accordance 
with  the  provisions  of  this  clause. 

(b)  General,  (i)  The  prices  of  Items 

_ _ under  this  contract  are  billing 

prices  until  revised  in  accordance  with  the 
provisions  of  this  clause. 

(ii)  The  prices  of  Items  _ _ 

shall,  when  established  in  accordance  with 
paragraph  (i)  hereof,  be  both  target  and 
billing  prices  until  revised  in  accordance 
with  the  provisions  of  this  clause. 

(iii)  The  prices  of  Items _ are 

fixed  prices  and  not  subject  to  revision  in  ac¬ 
cordance  with  any  of  the  provisions  of  this 
clause. 

(c)  Pending  establishments  of  the  target 
price  in  accordance  with  paragraph  (h) 
hereof,  the  Government  shall  in  no  event  be 
obligated  to  make  payment  to  the  contractor 

in  an  amount  in  excess  of  $ _ or  such  other 

amount  as  may  be  authorized  in  writing  by 
the  Contracting  Officer. 

(d)  Submission  of  data  for  establishment 

of  target  price.  Within _  days 

after  the  end  of  the  month  in  which  the 

- unit  of  Items _ (to 

be  manufactured  hereunder)  or  (to  be  man¬ 
ufactured  under  Contract _ )  is 

(delivered)  (shop  completed),  or  at  such 
other  time  as  the  Contracting  Officer  may 
direct,  the  contractor  shall  forward  to  the 
Contracting  Officer  (i)  a  statement  of  all 
costs  incurred  to  the  date  of  such  (delivery) 
(shop  oompletion)  or  such  other  time  as 
directed  by  the  Contracting  Officer  under  this 
contract  (and  under  the  above  Contract 

_ _ ),  (ii)  an  estimate  of  costs  to 

be  Incurred  by  the  contractor  to  complete 
performance  of  all  work  and  obligations 
under  ltenvs  subject  to  price  revision,  and 
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(lii)  data  to  support  the  accuracy  and  re¬ 
liability  of  such  estimate. 

(e)  Submission  of  data  for  final  price  re . 

vision.  Within  _ _ days  after  the 

end  of  the  month  in  which  the  contractor 
has  delivered  the  list  unit  referred  to  in 
those  Items  listed  In  paragraphs  (b)  (1)  and 
(b)  (ii)  above,  the  contractor  shall  forward 
to  the  Contracting  Officer  in  such  form  as  the 
Contracting  Officer  may  require  (i)  a  state¬ 
ment  of  all  costs  incurred  by  the  contractor 
in  performing  all  work  under  the  Items  of 
this  contract  subject  to  price  revision  as  of 
the  date  of  said  delivery,  and-  (ii)  an  esti¬ 
mate  of  costs  of  such  further  performance, 
if  any,  as  may  be  necessary  to  complete  per¬ 
formance  of  all  work  and  obligations  under 
such  Items.  The  contractor  shall  Include  as 
a  separate  entry  in  the  statement  of  costs 
to  be  submitted  hereunder,  an  amount  to 
be  agreed  upon  by  the  contractor  and  the 
Contracting  Officer  representing  the  differ¬ 
ence  between  (1)  the  co6t  of  materials,  sup¬ 
plies,  and  subassemblies  purchased  for  but 
not  allocated  to  the  performance  of  the  corn- 
tractor  which  may  be  reasonably  expected 
to  remain  on  hand  or  which  are  on  hand  as 
excess  materials  at  the  conclusion  of  the  con¬ 
tract,  and  (11)  the  value  of  such  materials, 
supplies  and  subassemblies  at  the  conclusion 
of  the  contract. 

(f)  Accounting  procedures.  Contractor 
agrees  to  maintain  books,  records,  docu¬ 
ments  and  other  evidence  pertaining  to 
the  costs  and  expenses  of  this  contract  to 
the  extent  and  In  such  detail  as  will  prop¬ 
erly  reflect  the  net  costs  direct  and  indirect, 
of  all  labor,  materials,  equipment,  supplies, 
services  and  other  costs  and  expenditures 
of  whatever  nature  necessary  for  the  estab¬ 
lishment  of  costs  under  the  provisions  of 
this  contract,  and  further  agrees  to  permit 
the  Government  to  make,  at  reasonable 
times,  such  examination  or  audit  thereof  as 
the  Contracting  Officer  may  deem  neces¬ 
sary.  The  contractor  shall  segregate  the 
costs  of  any  Item,  change  or  service,  the 
price  of  which  is  fixed  and  not  subject  to 
revision  in  accordance  with  the  provisions 
of  this  clause. 

(g)  Certification.  An  officer  or  other  au¬ 
thorized  official  of  the  contractor,  shall  cer¬ 
tify  on  each  statement  of  costs  forwarded 
to  the  Contracting  Officer,  in  accordance 
with  the  requirements  of  this  clause,  that 
the  incurred  costs  are  based  upon  the  ac¬ 
counting  records  of  the  contractor,  that 
such  records  have  been  kept  in  accordance 
with  generally  accepted  accounting  prin¬ 
ciples  and  practices  normally  followed  by 
the  contractor,  that  such  incurred  costs  are 
correct  to  the  best  of  his  knowledge  and 
belief  and  that  the  estimate  of  costs  to  com¬ 
plete  the  contract  is  considered  reasonable. 

(h)  Establishment  of  target  price.  Items 
enumerated  in  subparagraph  (b)  (i)  above. 
Upon  submission  of  the  Information  re¬ 
quired  by  paragraph  (d)  above  and  such 
other  information  as  the  Contracting  Officer 
may  require,  the  contractor  and  the  Con¬ 
tracting  Officer  shall  promptly  negotiate 
the  target  costs  and  the  target  profit  appli¬ 
cable  to  each  of  said  Items.  The  total  of 
such  negotiated  target  costs  and  target  profit 
shall  constitute  both  the  target  prices  and 
the  revised  billing  prices  of  such  Items  and 
shall  be  evidenced  by  amendment  to  this 
'contract.  In  addition  to  the  foregoing,  the 
parties  shall,  after  agreeing  upon  the  target 
price,  negotiate  the  contract  ceiling  (see 
subparagraph  (J)  (ii)  below)  and  the  per¬ 
centage  or  percentages  (see  subparagraph 
(J)  (iii)  below)  of  the  adjusted  total  con¬ 
tract  cost  by  which  the  contract  target  profit 
shall  be  increased  or  decreased  in  the  event 
the  adjusted  total  contract  cost  is  less  than 
or  greater  thaa  the  contract  target  cost. 
Such  negotiated  percentage  or  percentages 
shall  be  evidenced  by  amendment  to  this 
contract.  Failure  to  agree  on  any  of  the 
mattes  set  forth  in  this  paragraph  (b) 


Wednesday,  March  20,  1957 


FEDERAL  REGISTER 


1829 


shall  be  a  dispute  concerning  a  questioning 
of  fact  within  the  meaning  of  the  clause  of 
this  contract  entitled  “Disputes." 

(1)  items  priced  pursuant  to  established 
repair  parts  procurement  procedures. 

(i)  Item _ _  Repair  Parts.  The 

unit  prices  of  repair  parts  shall  be  deter¬ 
mined  In  accordance  with _ _  which 

document  is  incorporated  herein  by  refer¬ 
ence.  If  any  Repair  Parts  List  is  received  by 
the  Contracting  Officer  from  the  contractor 
prior  to  establishment  of  the  target  prices  of 
those  Items  set  forth  in  subparagraph  (b) 
(1)  above,  the  aggregate  billing  prices  for 
repair  parts  set  forth  therein  shall  be  estab¬ 
lished  by  negotiation.  In  the  event  that  the 
billing  prices  for  such  repair  parts  lists  have 
been  so  established  prior  to  the  establish¬ 
ment  of  the  target  prices,  the  aggregate  tar¬ 
get  prices  for  repair  parts  under  such  list  or 
lists  shall  be  established  by  negotiation  at  the 
same  time  and  in  the  same  manner  as  for 
those  Items  set  forth  in  subparagraph  (b) 
(i)  above.  If  any  Repair  Parts  List  is  re¬ 
ceived  by  the  Contracting  Officer  from  the 
contractor  subsequent  to  the  establishment 
of  the  target  prices  of  those  Items  set  forth 
in  subparagraph  (b)  (i)  above,  the  aggre¬ 
gate  target  prices  for  repair  parts  thereunder 
shall  be  similarly  established  by  negotiation. 
Repair  parts  unit  target  prices  need  not  be 
revised  until  contract  completion  and  final 
price  revision.  The  target  prices  established 
pursuant  to  this  paragraph  shall  be  added  to 
the  contract  by  amendment  which  shall  also 
indicate  the  target  cost  and  profit  for  such 
repair  parts,  the  increase  in  the  contracts 
target  cost  and  the  increase  in  the  contract 
target  profit. 


(ii)  Item 


(Other  items,  any  special  provisions 
applicable) 

(J)  Final  price  revision.  Upon  submission 
of  the  Information  required  by  paragraph, 
(e)  above,  the  contractor  and  the  Contract¬ 
ing  Officer  shall  promptly  establish  a  final 
contract  price  of  the  Items  subject  to  revision 
in  accordance  with  the  provisions  of  this 
clause  in  the  following  manner: 

(1)  On  the  basis  of  the  information  re¬ 
quired  by  paragraph  (e)  above,  together 
with  the  results  of  such  other  investigation, 
as  the  Contracting  Officer  may  deem  appro¬ 
priate,  there  shall  be  established  by  negotia¬ 
tion  the  adjusted  total  contract  cost  of  those 
Items  subject  to  the  provisions  of  this 
clause.  Failure  to  agree  on  any  of  the  mat¬ 
ters  set  forth  in  this  paragraph  (1)  shall  be 
a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the,  clause  of  this 
contract  entitled  “Disputes.” 

(li)  The  final  contract  price  of  such  Items 
shall  be  established  by  adding  to  the  ad¬ 
justed  total  contract  cost,  as  negotiated  un¬ 
der  subparagraph  (i)  above,  an  allowance 
for  profit  determined  in  accordance  with  the 
instructions  set  forth  In  subparagraph  (ill) 
below,  provided,  however,  that  in  no  event 
shall  the  final  contract  price  exceed  such 
percent  of  the  contract  target  cost  as  has 
been  negotiated  pursuant  to  paragraph  (h) 
hereof. 

(iii)  The  allowance  for  profit  with  re¬ 
spect  to  such  Items  shall  be  determined 
in  accordance  with  the  following  schedule: 


When  the  adjusted  total  contract  cost 

is _  The  allowance  for  profit  is — 

Equal  to  the  contract  cost _ _ Contract  target  profit. 

Greater  than  the  contract  target  cost.  Contract  target  profit  less  such  percent  of  the  amount 

by  which  the  .adjusted  total  contract  cost  exceed 
the  contract  target  cost  as  has  been  negotiated 
pursuant  to  paragraph  (h)  hereof. 

Less  than  the  contract  target  cost...  Contract  target  profit  plus  such  percent  of  the 

amount  by  which  the  adjusted  total  contract  cost 
is  less  than  the  contract  target  cost  as  has  been 
negotiated  pursuant  to  paragraph  (h)  hereof. 


(k)  Adjustment  of  payments.  Notwith¬ 
standing  any  provision  of  this  contract 
authorizing  greater  payment,  adjustments 
and  refunds  shall  be  made  if  the  total  of  all 
amounts  billed  and  paid  or  payable  under 
this  contract  for  items  delivered  to  (or  serv¬ 
ices  performed  for)  and  accepted  by  the 
Government  (including  amounts  applied  to 
liquidate  progress  payments)  until  final  price 
revision  has  been  made  shall  exceed  the  sum 
of  the  following  items  as  reported  by  the 
Contractor  from  time  to  time  as  hereinafter 
provided;  (1)  the  total  contract  price  of  all 
items  delivered  to  (or  services  performed  for) 
and  accepted  by  the  Government  for  which 
final  prices  have  been  established,  and  (ii) 
the  total  amount  of  costs  (estimated  to  the 
extent  necessary  (that  have  been  reasonably 
incurred  for  and  are  properly  allocable  solely 
to  items  delivered  to  (or  services  performed 
for)  and  accepted  by  the  Government  for 
which  final  prices  have  not  been  established, 
and  (iii)  the  tdtal  amount  of  the  established 
target  profit  allocable  by  direct  proportion 
to  items  delivered  to  (or  services  performed 
for)  and  accepted  by  the  Government  for 
which  final  prices  have  not  been  estab¬ 
lished — increased  or  decreased  in  accordance 
with  the  incentive  profit  formula  of  this  con¬ 
tract  when  the  amount  of  costs  stated  in 
item  (ii),  above,  differs  from  the  applicable 
target  costs.  Within  45  days  after  the  end 
of  each  quarter  of  the  Contractor’s  fiscal  year, 
beginning  for  the  quarter  in  which  a  delivery 
Is  first  made  (or  services  are  first  performed 
for  and  accepted  by  the  Government)  under 
this  contract,  and  as  of  the  end  of  each 
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quarter,  the  Contractor  shall  submit  a  state¬ 
ment  setting  forth  the  respective  amounts  of 
each  of  the  three  numbered  items  next  above, 
together  with  the  total  amount  of  all  billings 
for  items  delivered  to  (or  services  performed 
for)  and  accepted  by  the  Government 
(Including  amounts  applied  to  liquidate 
progress  payments)  under  this  contract  as 
of  end  of  each  quarter.  If  on  any  quarterly 
statement  these  total  billings  exceed  the  sum 
of  the  three  numbered  items  above,  this  gross 
excess  less  any  applicable  tax  credit  under 
Section  1481  of  the  Internal  Revenue  Code 
of  1954  shall,  after  deduction  of  the  total 
refunds  (cash  or  credit  memoranda  not  in¬ 
cluding  any  tax  credits  under  the  Internal 
Revenue  Code)  theretofore  made,  be  paid 
immediately  by  the  Contractor  to  the  Gov¬ 
ernment  or  credited  against  exitsing  unpaid 
billings  covered  by  such  statement;  provided 
that  if  any  portion  of  such  excess  (less  all  tax 
credits  under  the  Internal  Revenue  Code) 
has  been  applied  to  the  liquidation  of  prog¬ 
ress  payments,  such  amount  may  be  added  or 
restored  to  the  unliquidated  progress  pay¬ 
ment  account,  to  the  extent  consistent  with 
the  progress  payment  clause  of  this  contract. 
Instead  of  making  direct  refund  thereof. 

(1)  Termination.  In  the  event  this  con¬ 
tract  is  terminated,  in  whole  or  in  part, 
settlement  shall  be  made  in  accordance  with 
the  provisions  of  the  clause  hereof  entitled 
“Termination  for  the  Convenience  of  the 
Government”  or  the  provisions  of  the  clause 
hereof  entitled  “Default”  whichever  is  ap¬ 
plicable,  subject  to  tlie  following: 

(1)  If  this  contract  is  terminated  In  Its 
entirety  at  any  time  prior  to  agreement  upon 


revised  prices  hereunder,  the  contractor  and 
the  Contracting  Officer  shall  if  termination 
settlement  is  to  be  negotiated  on  an  inven¬ 
tory  basis,  negotiate  to  establish  such  prices 
for  completed  articles  or  services,  the  price 
of  which  was  subject  to  revision  hereunder, 
as  may  be  equitable  under  the  circum¬ 
stances.  Failure  to  agree  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  clause  of  this  contract  en¬ 
titled  “Disputes.’* 

(ii)  If  this  contract  is  partially  termi¬ 
nated  the  contractor  and  the  Contracting 
Officer  shall  agree  upon  such  revisions  in  the 
target  prices  and  the  contract  target  prices 
as  may  be  equitable  under  the  circum¬ 
stances.  Failure  to  agree  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  clause  of  this  contract  en¬ 
titled  “Disputes.” 

(m)  Adjustment  of  billing  price.  If  at 
any  time  it  appears  that  the  final  unit  prices 
will  be  substantially  greater  or  less  than  the 
unit  prices  at  which  units  under  this  con¬ 
tract  are  being  billed,  the  Contracting  Of¬ 
ficer  may  adjust  such  unit  billing  prices. 
The  establishment  of  adjusted  prices  for 
billing  purposes  only  shall  in  no  way  limit  or 
affect  the  price  revision  to  be  computed  in 
accordance  with  the  provisions  of  clause. 

(n)  Subcontracts.  The  contractor  agrees 
that  no  subcontract  placed  under  this  con¬ 
tract  shall  provide  for  payment  on  cost- 
plus-a-percentage-of-cost  basis.  The  con¬ 
tractor  further  agrees  that  all  subcontracts, 
other  than  those  on  a  firm  fixed-price  basis, 
which  as  modified  or  amended  exceed  the 
total  cost  of  $25,000,  shall  contain  provisions 
(i)  reserving  to  the  Government  the  right 
to  have  the  books  and  records  of  such  sub¬ 
contractor  inspected  and  audited  by  a  rep¬ 
resentative  and  (ii)  requiring  such  sub¬ 
contractors  to  reserve  In  their  subcontracts  a 
similar  right  for  the  Contracting  Officer  to 
have  a  Government  representative  Inspect 
and  audit  the  books  and  records  of  lower 
tier  and  subcontracts  extending  below  a 
cost  reimbursement  type,  redeterminable- 
price  type  or  Incentive  type  subcontract  in 
a  chain  unbroken  by  firm  fixed-price  sub¬ 
contracts. 

6.  Part  601  Is  revised  to  read  as 
follows: 

gee. 

601.050  Applicability. 

Subpart  A — Basic  Labor  Policies 

601.101  Labor  relations. 

601.102  Overtime  extra  pay  shifts,  and 
multishift  work. 

601.103  Federal  and  State  labor  require¬ 
ments. 

Swbpart  B  -Convict  Labor 

601.202  Applicability. 

Subpart  C— Eight-Hour  Law  of  1912  (Other  Than 
Construction  Contracts) 

601.350  Administration  and  enforcement. 

Subpart  P  Labor  Standards  in  Construction 
Contracts 

601.401  Statutes  and  regulations. 

601.404  Administration  and  enforcement. 
601.404^1  In  general. 

601.404- 2  Wage  determinations. 

601.404- 3  Additional  classifications. 

601.404- 6  Payrolls  and  affidavits. 

601.404- 7  Investigations. 

601.404- 8  Reports  of  violations. 

601.404- 9  Suspensions  and  deductions  of 
contract  payments. 

601.404- 10  Restitution. 

601 .404- 1 1  Contract  terminations. 

601.404- 12  Cooperation  with  Department  of 
Labor. 

601.404- 50  Nonassessment  of  Eight-Hour 
Law  penalty. 

601.450  List  of  debarred,  ineligible,  and  sus¬ 
pended  bidders. 
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601.451  Construction  Labor  Standards  Re¬ 
port  (RCS  CSGLD-845). 

Subport  F— Wolsh-Heoley  Public  Contracts  Act 

601.602  Applicability. 

601.603  Responsibilities  of  Contracting 

Officers.  f 

601.650  Exceptions  not  stated  In  the  publi¬ 
cation  furnished  Contracting  Officers. 

601.651  Procedure  for  obtaining  exemptions 

with  respect  to  stipulations  required  by 
the  act.  .  ^ 

601.652  List  of  debarred.  Ineligible,  and  sus¬ 
pended  bidders. 

601.653  Wage  and  Hour  and  Public  Con¬ 
tracts  Divisions  of  the  United  States  De¬ 
partment  of  Labor  Regional  Officers — ge¬ 
ographical  jurisdictions  and  addresses  of 
Regional  Directors. 

Subpart  G— Fair  Labor  Standards  Act  of  1938 

601.701  Basic  statute. 

601.702  Suits  against  Government  con- 
\  tractors. 

601.703  Ruling  on  applicability  or  interpre¬ 
tation. 

601 .750  Regulations  of  the  Administrator. 
6Q1-751  Reimbursement  of  cost  plus-a-flxed- 
fee  contractors  for  payments  In  accord¬ 
ance  with  the  act. 

60 1 .752  Investigations  and  Inspections. 

Subpart  H— Nondiscrimination  in  Employment 

601.804  Special  requirements  or  emer¬ 
gencies. 

601.8068  Administration. 

60 1 .806-  1  Educational  responsibility . 

60 1 .806- 2  Posting  of  notices. 

601.806- 3  Compliance  reviews. 

601.806- 6  Processing  of  complaints. 

601.806- 7  Reporting  channels. 

601.850  Contract  with  resident’s  committee. 

Subpart  I — Employment  Restrictions  for  Security 
Purposes 

60 1 .950  Administration. 

Subpart  O  Removal  of  Items  From  Facilities 
Affected  by  Work  Stoppages 

601.1501  Basic  considerations. 

60 1 . 1 550  Determination  of  urgency. 

601.1551  Administrative  procedure. 

601.1552  Coordination. 

601.1553  Avoidance  of  detrimental  inci¬ 

dents. 

Subpart  T — Procurement  of  Stevedoring  Services 
During  Labor  Disputes 

601.1650  Basic  policy. 

601.1651  Procedure,  y 

601.1652  Reports. 

Authority:  55  601.050  to  601.1652  issued 
under  sec.  3012,  70A  Stat.  157;  10  U.  S.  C. 
3012.  Interpret  or  apply  70A  Stat.  127;  10 
U.  S.  C.  2301-2314. 

§  601.050  Applicability.  It  will  be 
noted  that  the  applicability  of  the  vari¬ 
ous  subparts,  and  in  some  cases,  of  the 
various  paragraphs  of  a  subpart  of  this 
part,  vary  materially.  Guidance  in  la¬ 
bor  matters  in  those  geographical  areas 
for  which  applicability  is  not  prescribed 
herein  will  be  in  accordance  with  labor 
legislation  of  the  country  in  which  pro¬ 
curement  is  effected. 

SUBPART  A — BASIC  LABOR  POLICIES 

§  601.101  Labor  relations — (a)  Scope. 
All  problems  arising  out  of  the  labor 
relations  of  private  contractors  vitally 
affect  procurement  and  are  an  essential 
part  of  procurement  responsibility.  In 
the  event  that  the  Head  of  a  Procuring 
Activity  requires  assistance  in  the  dis¬ 
position  of  these  problems,  request 


therefor  should  be  submitted  to  the 
Deputy  Chief  of  Staff  for  Logistics,  De¬ 
partment  of  the  Army,  Washington  25, 
D.  C.,  Attn:  Labor  Advisor. 

(b)  Labor  responsibility.  (1)  There 
will  be  no  contacts  with  national  offices 
of  labor  organizations  or  other  organi¬ 
zations  of  the  Government  in  connection 
with  labor  matters  except  after  co¬ 
ordination  with  the  Deputy  Chief  of 
Staff  for  Logistics,  Department  of  the 
Army,  Attn:  Labor  Advisor.  In  case 
of  emergency  such  coordination  may  be 
by  telephone. 

(2)  The  Head  of  the  Procuring  Ac¬ 
tivity  concerned  is  authorized  to  com¬ 
municate  with  local  labor  organizations 
and  the  local  offices  of  Federal  agencies 
in  connection  with  labor  matters  of  con¬ 
cern  to  a  particular  activity  but  no  action 
which  is  not  mutually  acceptable  to  the 
Head  of  the  Procuring  Activity  and  the 
local  organization  will  be  taken  without 
requisite  coordination. 

(3)  Heads  of  Procuring  Activities  are 
authorized  to  communicate  with  local 
labor  organizations,  and  the  local  offices 
of  State  and  Federal  agencies,  for  the 
purpose  of  removing  necessary  material 
from  strikebound  facilities  in  accordance 
with  procedures  prescribed  in  Subpart  O, 
Part  601  of  this  subchapter. 

(4)  Where  any  labor  dispute,  work 
stoppage,  or  threatened  work  stoppage 
is,  in  the  opinion  of  the  Head  of  a  Pro¬ 
curing  Activity,  of  sufficient  importance 
to  procurement  to  warrant  attention  of 
higher  authority,  the  Head  of  the  Pro¬ 
curing  Activity  will  submit  in  duplicate 
a  report,  “Important  Labor  Disputes  or 
Work  Stoppages  (Actual  or  Threat¬ 
ened),”  Reports  Control  Symbol  CSGLD- 
861,  by  the  most  expeditious  means  avail¬ 
able,  to  the  Deputy  Chief  of  Staff  for 
Logistics,  Department  of  the  Army, 
Washington  25,  D.  C.  One  copy  will  be 
marked  for  the  attention  of  the  Labor 
Advisor  and  the  other  for  the  attention 
of  the  Chief,  Production  Branch.  Such 
report  will  include  the  following  infor¬ 
mation  to  the  extent  pertinent: 

(i)  Name,  address,  and  telephone 
number  of  manufacturer;  name,  address, 
telephone  number,  and  title  of  company 
official  contacted  (if  manufacturer  is  a 
subcontractor,  include  the  name  and  lo¬ 
cation  of  the  prime  contractor (s) ). 

(ii)  Items  being  produced  (if  a  sub¬ 
contract  is  involved,  identify  the  prime 
contract  items). 

(iii)  Name,  address,  telephone  num¬ 
ber,  and  national  affiliation  of  union 
locals  involved;  names,  addresses,  and 
telephone  numbers  of  local  union  of¬ 
ficials  and  result  of  any  contacts  with 
same. 

(iv)  Effect  on  production  of  Army 
materiel. 

(v)  Detailed  description  of  critical 
~ltems  (if  any)  which  should  be  removed 

from  plant  or  continued  to  be  processed 
there  with  mutual  consent  of  Contractor 
and  union,  if  obtainable. 

(vi)  Date  of  commencement  of  the  dis¬ 
pute  and  date  of  important  incidents  of 
the  dispute  such  as  notice  of  strike, 
strikes,  lockouts,  settlements,  etc. 

(vii)  Statement  of  any  action  taken 
or  contemplated  to  be  taken  by  the 
manufacturer. 


(viii)  Contract  number(s)  andtype(s) 
thereof  (fixed-price,  CPFF,  etc.),  in¬ 
cluding  pricing  provision. 

(ix)  The  issues  or  probable  issues 
involved. 

(x)  Estimated  number  of  employees 
directly  and  indirectly  involved;  es¬ 
timated  number  who  may  be  involved 
ultimately,  both  directly  and  indirectly; 
total  number  of  employees  at  the 
facility. 

(xi)  Identity  of  any  cognizant  State 
and/or  Federal  authority  engaged  in 
mediation  and  conciliation  activities. 

(xii)  Adequacy  of  plant  guards  and 
local  police  for  protection  of  Government 
property,  indicating  whether  plant- 
guard  personnel  are  members  of  a  union 
and,  if  so,  local  number  and  name, 
national  affiliation,  and  whether  it  is 
expected  that  they  will  go  on  strike. 

(xiii)  The  quantity  of  services  or  mili¬ 
tary  items  involved,  scheduled  perform¬ 
ance  or  delivery  dates,  and  the  relation  of 
the  production  affected  by  the  dispute  to 
the  total  military  procurement  program 
with  respect  to  those  services  or  military 
items. 

(iv)  Availability  of  end  items,  com¬ 
ponent  parts,  and/or  materials. 

(a)  Stocks  in  hands  of  procurement 
activities  or  receiving  agencies. 

(b)  Quantity  of  affected  material  on 
hand  at  construction  or  manufacturing 
site. 

(c)  The  existence  or  nonexistence  of 
alternate  sources  of  items,  parts,  or  ma¬ 
terials,  together  with  factors  involved 
in  utilizing  these  sources,  including  tim¬ 
ing,  price,  quality  and  suitability  of  the 
product. 

(xv)  A  statement  of  the  degree  and  ex¬ 
tent  of  importance  to  the  Department 
of  the  Army  of  the  delay  occasioned  by 
the  work  stoppage,  including  such  fac¬ 
tors  as  the  effect  upon  research  and  de¬ 
velopment  programs,  defense  stocks, 
critical  construction,  increased  costs  of 
procurement,  and  program  delays. 

(xvi)  Additional  pertinent  informa¬ 
tion  including,  when  applicable,  the  effect 
on  care  and  maintenance  of  Govern¬ 
ment-furnished  equipment  or  materiel. 

When  time  considerations  do  not  permit 
expeditious  reporting  of  all  the  above 
information,  whatever  information  is  im¬ 
mediately  available  should  be  furnished 
in  the  initial  report.  However,  in  such 
circumstances  the  additional  informa¬ 
tion  required  above  will  be  submitted  by 
the  most  expeditious  means  as  soon  as 
possible.  Supplemental  reports  will  be 
submitted  as  necessary  to  report  im¬ 
portant  developments  following  the  ini¬ 
tial  report  including  termination  of  the 
work  stoppage  in  whole  or  in  part  or 
change  in  the  effect  which  the  work  stop¬ 
page  or  threatened  work  stoppage  has 
upon  important  Army  procurement.  In 
situation  of  urgency,  initial  and  supple¬ 
mental  reports  should  be  made  by  tele¬ 
phone,  or  other  informal  means,  to  the 
Deputy  Chief  of  Staff  for  Logistics,  De¬ 
partment  of  the  Army,  ATTN :  Labor  Ad¬ 
visor.  In  all  such  cases,  the  information 
informally  submitted  shall  be  confirmed 
in  writing  as  soon  as  possible  thereafter. 

(5)  Whenever  labor  representatives 
requests  permission  to  enter  Army  instal¬ 
lations,  on  which  private  contractor 
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employees  are  engaged  in  contract  work, 
to  conduct  union  business  during  working 
hours,  the  commanding  officer  may  admit 
such  representatives,  provided:  (i)  the 
presence  and  activities  of  the  labor  rep¬ 
resentative  will  not  interfere  with  the 
progress  of  the  contract  work  involved, 
and  (ii)  the  entry  of  such  representatives 
to  the  installation  will  not  violate  perti¬ 
nent  safety  or  security  regulations. 
Commanding  Officers  shall  take  all 
necessary  action  to  enforce  the  above 
policy  and  facilitate  ready  access  to  work 
sites  within  military  installations.  One 
method  which  has  met  with  success  in 
appropriate  situations  is  the  mainte¬ 
nance  by  commanding  officers  of  a  list  of 
labor  representatives,  who  have  been 
cleared  with  regard  to  safety  and  security 
consideration  and  who  may  be  admitted 
into  respective  installations  to  conduct 
union  business.  The  determination  as  to 
who  are  appropriate  labor  representa¬ 
tives  should  be  made  by  the  commanding 
officer  on  recommendation  of  the  Con¬ 
tracting  Officer  after  consultation  with 
local  union  officials.  Business  offices  or 
desk  space  for  labor  organizations  for 
solicitation  of  membership,  collection  of 
dues,  or  other  business  of  the  labor  or¬ 
ganization,  not  directly  connected  with 
the  contract  work,  shall  not  be  permitted 
on  the  installation,  except  for  the  routine 
functions  of  the  working  steward  whose 
union  duties  are  incidental  to  his  as¬ 
signed  job.  In  the  event  that  a  com¬ 
manding  officer  of  an  installation,  or  the 
Contracting  Officer,  or  his  representative 
denies  entry  to  a  labor  representative  for 
any  reason,  such  officer  shall  notify, 
through  channels,  the  Deputy  Chief  of 
Staff  for  Logistics,  Department  of  the 
Army,  Attn:  Labor  Advisor.  Such  noti¬ 
fication  shall  include  the  reasons  for 
denial,  including  names,  address  of  rep¬ 
resentative  denied  entry,  and  union  affili¬ 
ation,  if  known,  of  such  representatives. 

(c)  Applicability.  Section  12.101  of 
this  title  and  this  section  are  applicable 
only  within  the  United  States,  its  Terri¬ 
tories,  and  possessions. 

§  601.102  Overtime,  extra-pay  shifts, 
and  multishift  work,  (a)  Delivery  sched¬ 
ules  established  in  connection  with  all 
procurement  contracts,  particularly  those 
of  a  cost-reimbursement  type,  will  be 
predicated  upon  the  Contractor  working 
normal  workweeks  and  shifts  without  re¬ 
course  to  overtime,  extra-pay  shifts,  or 
multishifts. 

(b)  Overtime,  extra-pay  shift,  or 
multishift  deviations  may  be  authorized 
subject  to  the  following  conditions: 

(1)  The  authority  for  approval  of  such 
overtime,  extra-pay  shift,  or  multishift 
deviations  as  may  be  required  is  hereby 
delegated,  with  power  of  redelegation,  to 
Heads  of  Procuring  Activities. 

(2)  Utilization  of  approvals  for  such 
overtime,  extra-pay  shift,  or  multishift 
deviation  as  may  be  given  by  the  Head 
of  a  Procuring  Activity,  or  his  designated 
representative,  will  be  confined  to  the 
meeting  of  essential  deadlines  necessary 
to  the  performance  of  the  contract  solely 
in  the  interests  of  the  Government. 

(3)  In  granting  such  approval,  it  will 
be  the  responsibility  of  the  Head  of  the 
Procuring  Activity  and  his  designated 
representative  to  restrict  such  overtime. 


extra-pay  shift,  or  multishift  work  to 
the  minimum  required  for  the  accom¬ 
plishment  of  the  specific  work  for  which 
the  deviation  was  requested  and  for 
which  the  approval  was  given. 

(c)  Any  case  concerning  overtime, 
extra-pay  shifts,  or  multishifts  which 
may  arise  and  which  does  not  fall  within 
the  foregoing  authorization,  including 
cases  involving  premium  rates  other  than 
overtime  or  extra-pay  shifts,  will  be  re¬ 
ferred  to  the  Deputy  Chief  of  Staff  for 
Logistics,  Department  of  the  Army, 
Attn:  Chief,  Contracts  Branch,  for 
approval. 

(d)  This  section  and  §  12.102  of  this 
title  are  applicable  worldwide. 

§  601.103  Federal  and  state  labor  re¬ 
quirements — (a)  Application.  This  sec¬ 
tion  is  applicable  to  all  Government 
Contractors  within  the  continental 
United  States,  its  Territories  and  posses¬ 
sions,  including  contractors  operating 
Government-owned  facilities,  irrespec¬ 
tive  of  whether  such  facilities  are  lo¬ 
cated  on  private  or  Government  prop¬ 
erty.  * 

(b)  Definition.  The  term  “State”  as 
used  in  this  section  includes  the  District 
of  Columbia,  Territories,  and  all  politi¬ 
cal  subdivisions  of  States. 

(c)  Requests  for  relaxation  of  labor 
legislation.  It  is  the  policy  of  the  De¬ 
partment  of  the  Army  that  the  State 
labor  standards  governing  such  matters 
as  maximum  daily  and  weekly  hours  of 
employment,  meals  and  rest  periods, 
night  work,  and  other  conditions  of  em¬ 
ployment,  as  set  forth  in  State  labor 
laws,  regulations,  and  administrative 
orders,  be  observed  in  the  maximum  ex¬ 
tent  possible.  In  furtherance  of  this 
policy,  Procuring  Activities  will  not  ini¬ 
tiate  applications  to  State  agencies  or 
officials  for  suspension  or  relaxation  of 
labor  standards.  In  addition.  Procuring 
Activities  will  not,  formally  or  infor¬ 
mally,  support  such  applications  by  con¬ 
tractors  or  suppliers,  unless  approval  of 
such  action  has  been  obtained  under 
paragraph  (d)  of  this  section.  Re¬ 
quests  for  approval  will  not  be  for¬ 
warded  unless  the  following  circum¬ 
stances  and  conditions  exist: 

(1)  The  interested  contractor  or  sup¬ 

plier  has  filed  his  application  for  relaxa¬ 
tion  of  the  laws,  orders,  or  regulations 
involved  with  the  appropriate  State  offi¬ 
cial  charged  with  the  enforcement  of 
such  labor  standards  in  the  State  where 
the  plant  of  the  manufacturer  involved 
is  located;  and  * 

(2)  The  products  or  services  involved 
are  in  short  supply  and  unless  the  appli¬ 
cation  is  granted  there  will  be  a  failure 
to  meet  production  schedules  for  criti¬ 
cally  needed  military  items;  and 

(3)  There  are  no  alternative  sources 
of  supply  for  such  products  or  services 
reasonably  available  to  furnish  the  mili¬ 
tary  items  contracted  for  within*  the 
period  of  time  delivery  is  required;  and 

(4)  Available  information  indicates 
no  practicable  possibility  of  taking 
remedial  action  (such  as  recruiting, 
training,  and  more  effective  utilization 
of  manpower)  as  an  alternative  to  re¬ 
laxation  of  applicable  State  labor 
standards;  and 


(5)  The  apparent  supply  of  labor  and, 
in  particular,  of  critical  skills  is  limited 
and  it  is  not  practicable  to  set  up  new 
production  lines  or  to  use  additional  fa¬ 
cilities  as  an  alternative  to  the  relief  re¬ 
quested;  and 

(6)  The  granting  of  the  application 
will  not  result  in  an  excessive  increase 
in  hours  of  work,  an  unreasonable  cur¬ 
tailment  of  rest  and  lunch  periods,  and 
undesirable  impairment  of  working  con¬ 
ditions,  or,  otherwise,  will  not  affect  ad¬ 
versely  the  productivity  of  the  facility 
involved. 

(d)  Requests  for  approval  to  support 
contractor’s  applications.  Requests  for 
authority  to  support  an  application  on 
behalf  of  a  contractor  will  be  forwarded 
through  the  Head  of  a  Procuring  Ac¬ 
tivity  to  the  Deputy  Chief  of  Staff  for 
Logistics,  Department  of  the  Army, 
Attn:  Labor  Advisor,  and  will  contain 
the  following  information: 

(1)  The  facilities  and ’services  in¬ 
volved  and  affected. 

(2)  Provision  of  provisions  of  law  the 
relaxation  of  which  is  required. 

(3)  Criticalness  or  relative  scarcity  of 
the  material. 

(4)  Circumstances  necessitating  the 
relaxation  (for  example,  a  shortage  in 
the  local  supply  of  skilled  labor) . 

(5)  Remedial  action  being  taken  by 
the  manufacturer  (for  example,  training, 
recruiting,  and  more  effective  utilization 
of  manpower). 

(6)  Efforts  previously  made  to  obtain 
the  relaxation. 

(7)  The  most  vlimited  relaxation  of 
State  labor  standards  necessary  for  com¬ 
pletion  of  the  specific  work  in  conformity 
with  military  procurement  schedules  and 
programs. 

(8)  The  approximate  period  of  time 
required  for  the  completion  of  the  work. 

(c)  Furnishing  information  to  State 
officials.  Heads  of  Procuring  Activities 
may,  consistent  with  limitations  of  se¬ 
curity,  furnish  information  to  the  ap¬ 
propriate  State  official,  upon  his  request, 
as  to  the  fact  that  an  application  for  re¬ 
laxation  of  State  labor  standards  filed - 
with  him  relates  to  the  execution  of  a 
contract  with  such  agency  in  pursuance 
of  a  military  procurement  program. 
Such  information  should  not  extend  to 
support  of  such  application  unless  proper 
authorization  under  paragraph  (d)  of 
this  section'  has  been  obtained. 

SUBPART  B — CONVICT  LABOR 

§  601.202  Applicability,  (a)  The  pro¬ 
hibition  contained  in  Executive  Order 
325A  does  not  apply  to  contracts  entered 
into  between  the  Government  and  State 
prisons  for  the  purchase  of  manufac¬ 
tured  items,  subject  to  all  of  the  follow¬ 
ing  limitations: 

(1)  That  such  contracts  are  not  pro¬ 
hibited  by  the  law  of  the  State  in  which 
the  prison  is  located. 

(2)  That  exemption  from  the  Walsh- 
Healey  Public  Contracts  Act  be  obtained, 
in  accordance  with  procedures  prescribed 
in  §  601.651  of  this  subchapter,  in  cases 
of  contracts  exceeding  $10,000. 

(3)  That  no  purchase  from  a  State 
prison  or  other  correctional  institution 
will  be  made  of  items  contrary  to  the 
provisions  of  §  5.301  of  this  title. 
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(4)  That  the  contract  is  otherwise 
proper.  The  convict  labor  clause  pre¬ 
scribed  in  §§  7.104-17  and  12.203  of  this 
title  will  be  omitted  from  such  contracts. 

SUBPART  C — EIGHT-HOUR  LAW  OF  1912  (OTHER 
THAN  CONSTRUCTION  CONTRACTS) 

§  601.350  Administration  and  en¬ 
forcement.  In  investigating  allegations 
of  violations  of  the  Eight-Hour  Law  on 
other  than  construction  contracts,  the 
same  procedures  shall  be  followed  and 
the  same  reports  made  as  are  set  forth 
in  §5  601.404-7  and  601.404-8  for  inves¬ 
tigating  allegations  of  Eight-Hour  Law 
violations  on  construction  contracts. 

SUBPART  D— LABOR  STANDARDS  IN 
CONSTRUCTION  CONTRACTS 

§  601.401  Statutes  and  regulations. 
To  supplement  Department  of  Labor 
Regulations,  29  CPR  Part  5  (16  P.  R. 
4430,  as  amended),  the  Department  of 
Labor  has  published  an  “Investigation 
and  Enforcement  Manual  With  Respect 
tp  Labor  Standards  Provisions  Appli¬ 
cable  to  Contracts  Covering  Federally 
Financed  and  Assisted  Construction.” 
This  Investigation  and  Enforcement 
Manual  should  be  used  as  a  guide  in  the 
enforcement  of  labor  standards  on  con¬ 
struction  contracts. 

§  601.404  Administration  and 
enforcement. 

§  601.404-1  In  general,  (a)  All 
policy  matters  that  will  involve  contract 
between  a  Head  of  a  Procuring  Activity 
and  other  Government  agencies  as  au¬ 
thorized  by  this  Part  will  be  coordinated 
with  the  Deputy  Chief  of  Staff  for  Lo¬ 
gistics,  Department  of  the  Army,  Attn: 
Labor  Advisor. 

(b)  It  is  the  responsibility  of  Heads  of 
Procuring  Activities  to  establish  admin¬ 
istrative  instructions  in  conformity  with 
this  subchapter  and  to  assure  that  con¬ 
tracting  officers  require  compliance  with 
labor  standards  provisions  of  Federal 
statutes  applicable  to  and  incorporated 

Y  in  Department  of  the  Army  contracts. 
Timely  application  of  administrative 
procedures  after  the  award  of  the  con¬ 
tract  and  in  the  early  stages  of  con¬ 
struction  will  save  time  and  money  and 
tend  to  eliminate  complaints  and  the 
need  for  extensive  full-scale  investiga¬ 
tions.  Heads  of  procuring  activities  will 
indoctrinate  and  train  contracting  offi¬ 
cers  and  their  respectives,  and  will  re¬ 
view  and  appraise  the  procedures 
established  for  carrying  out  such  in¬ 
structions.  The  Comptroller  General  has 
established  the  principle  that  detection 
of  labor  law  violations  must  be  accom¬ 
plished  at  the  project  level  by  the  admin¬ 
istering  agency.  It  is  important  that 
contracting  officers,  contractors,  and 
their  subcontractors,  be  fully  conversant 
’  with  the  labor  standards  provisions  in 
their  contracts.  Where  all  parties  con¬ 
cerned  are  aware  of  their  responsibilities 
relating  to  these  standards,  little  diffi¬ 
culty  should  Be  experienced  in  obtaining 
compliance  administrative  processes. 
Two  methods  of  conveying  pertinent  in¬ 
formation  to  contractors  are  discussed 
in  paragraph  (c)  of  this  section. 

(c)  Preliminary — (1)  Early  confer¬ 
ence.  In  order  to  insure  that  the  Con¬ 
tractor  fully  understands  the  labor 


standards  provisions  in  his  contract,  the 
Contracting  Officer  should  arrange  for 
a  conference  with  Contractor  and  his 
subcontractors  as  soon  as  possible  after 
award  of  the  contract,  to  apprise  them 
of  their  obligations  under  the  contract. 
The  following  matter  should  be  fully 
discussed. 

(1)  Obligations  of  the  Contractor  and 
subcontractors  under  the  Eight-Hour 
Law,  including  the  difference  in  overtime 
computation  under  that  law  and  the  Fair 
Labor  Standards  Act. 

(ii)  Requirements  of  the  Copeland 
(“Anti-Kickback”)  Act  and  regulations. 

(iii)  Responsibilities  under  the  Davis- 
Bacon  Act  and  the  Department  of  Labor 
Regulations,  29  CFR  Part  5  including: 

(a)  Apprenticeship  registration  require¬ 
ment,  ib)  Limitations  on  use  of  appren¬ 
tices,  (c)  Historical  trade  practices,  id) 
Area  practice — S  p  e  c  i  a  1  explanation 
should  be  given  contractors  and  subcon¬ 
tractors  that  should  workmen  be  doing 
work  which  under  area  practice,  is  jour¬ 
neymen’s  work  of  a  particular  trade,  the 
workman  must  be  paid  the  journeyman’s 
rate  unless  he  is  a  regularly  registered 
apprentice,  (e)  Payrolls  and  Affidavits — 
their  requirement  and  the  need  for  cur¬ 
rent  addresses  of  all  employees  therein 
being  kept  up  to  date,  if)  Subcontrac¬ 
tors  defined  and  responsibilities  ex¬ 
plained,  ig)  Additional  classifications, 
ih)  It  is  important  that  contractors  and 
subcontractors  are  made  aware  of  the 
requirements  that  complete  work  rec¬ 
ords  concerning  workmen’s  activities, 
be  maintained.  Contractors  should  be 
warned  that  failure  to  keep  full  records 
for  workmen  working  in  more  than  one 
classification  may  require  the  contractor 
to  pay  the  rate  of  the  highest  paid  classi¬ 
fication  for  all  work  done,  ii)  Penalties 
and  sanctions  for  violation  of  labor 
standards  provisions. 

(2)  Labor  relations  letter.  Where  a 
Contractor  and  his  subcontractors  have 
recently,  within  the  past  12  months,  en¬ 
gaged  in  work  covered  by  the  labor 
standards  provisions  and  conferred  on 
the  subject  as  prescribed  in  subpara¬ 
graph  (1)  of  this  paragraph,  with  the 
Contracting  Officer,  the  requirement  for 
a  full  discussion  of  labor  standards 
matters  may  be  waived  for  additional 
contracts  during  the  current  fiscal  year. 
In  lieu  of  the  conference  prescribed  by 
subparagraph  <1)  of  this  paragraph,  a 
labor  relations  letter  reviewing  the  Con¬ 
tractor’s  obligations,  will  be  forwarded 
to  the  Contractor  after  award  of  the  con¬ 
tract  together  with  a  request  that  copies 
of  the  letter  be  sent  by  him  to  each  of 
his  subcontractors.  The  Contractor  also 
will  be  reminded  of  the  discussions  in 
the  previous  conference  on  the  subject. 

§  601.404-2  Wage  determinations.  The 
Secretary  of  Labor  requires  a  separate 
request  for  wage  rates  for  each  contract, 
except  where  the  volume  of  work  con¬ 
templated  is  sufficient  to  warrant  an 
“installation”  or  “area”  determination. 
These  determinations  may  be  used  for  a 
period  not  to  exceed  90  days  and  will  be 
applicable  to  all  contracts  awarded  at  the 
installation  within  that  period.  During 
the  90-day  period  the  Secretary  of  Labor 
may  review  and  modify  any  existing 
determination.  Modifications  expire  on 


the  expiration  date  of  the  original 
determination. 

(a)  Responsibility  for  obtaining  de¬ 
terminations.  The  Corps  of  Engineers  is 
responsible  for  obtaining  from  the  Secre¬ 
tary  of  Labor  and  for  furnishing  to  the 
Procuring  Activity  upon  request,  all  de¬ 
terminations  of  prevailing  wage  rates 
under  the  Davis-Bacon  Act  required  in 
connection  with  the  awarding  of  con¬ 
struction  contracts  of  the  Army  Estab¬ 
lishment. 

(b)  Responsibility  for  requesting  de¬ 
terminations.  The  Office  responsible  for 
the  preparation  of  specifications  or  the 
negotiation  of  contracts  for  projects  in 
excess  of  $2000  is  responsible  for  request¬ 
ing  the  appropriate  predetermination  of 
wage  rates  to  be  contained  in  the  con¬ 
tract.  When  contract  specifications  are 
prepared,  they  should  include  a  current 
wage  determination.  If  the  wage  deter¬ 
mination  is  not  available  when  invita¬ 
tions  for  bid  are  issued,  the  specifications 
will  contain  a  statement  that  wage  rates 
will  be  supplied  by  addendum  to  the 
specifications.  Contracting  Officers  will 
not  open  bids  on  projects  subject  to  the 
provisions  of  the  Davis-Bacon  Act  until 
the  requested  determination  of  wage 
rates  has  been  incorporated  in  the  speci¬ 
fications.  No  negotiated  contract,  either 
preliminary  (letter  contract)  or  defini¬ 
tive,  will  be  executed  until  the  applicable 
wage  determinations  have  been  obtained. 

(c)  Manner  of  requesting  determina¬ 
tions.  Requests  for  determinations  of 
wage  rates  will  be  made  as  follows: 

( 1 )  Requests  will  be  forwarded  in  dup¬ 
licate  on  Department  of  Labor  Form 
DB-11,  to  the  District  Engineer,  Corps  of 
Engineers,  having  jurisdiction  over  mil¬ 
itary  construction  in  the  area  where  work 
is  to  be  performed.  Copies  of  the  form 
may  be  obtained  by  request  to  the 
District  Engineer.  The  covering  letter 
will  include  a  statement  covering  the 
proposed  dates  for  issuance  of  invitations 
and  opening  of  bids. 

(2)  Form  DB-11  will  be  prepared  in 
full  and  signed  by  the  Contracting 
Officer.  Under  “Department,  Agency,  or 
Bureau”  insert  only  “Department  of  the 
Army.”  If  the  project  is  not  located 
within  a  city  or  village,  the  distance  and 
direction  from  the  nearest  city  or  village 
will  be  indicated. 

(3)  When  heavy  or  highway  construc¬ 
tion  wage  rates  are  requested  for  work 
located  in  the  States  of  Arkansas, 
Colorado,  Kansas,  Maine,  Montana, 
Nebraska,  New  Hampshire,  North  Da¬ 
kota,  Oklahoma,  South  Dakota,  Texas, 
Vermont,  Wyoming,  and  other  that  may 
be  added  later,  the  following  data  shall 
be  furnished  as  an  attachment  to  the 
Form  DB-11: 

(i)  Specify  whether  heavy  or  high¬ 
way; 

(ii)  Whether  the  proposed  work  is  an 
integral  part  of  a  building  construction 
program  ; 

(iii)  Type  of  work  (roads,  air  strips, 
taxiways,  sidewalks,  etc.,  or  utilities,  POL 
lines,  storage,  facilities,  etc.) : 

(a)  If  roads,  etc.,  specify  if  access  or 
other,  material  used,  length,  limits  [from 
(starting  point)  to  (termination  point)  1. 

ib)  If  utilities,  etc.,  state  type,  extent, 
materials  used  (cast  iron,  transite,  con- 


Wednesday,  March  20,  1957 


FEDERAL  REGISTER 


1833 


crete,  and  clay  pipe,  etc.,  and  amounts 
of  each  to  be  used) . 

(iv)  Whether  inside  or  outside  of  the 
installation ; 

(v)  Approximate  cost; 

(vi)  Any  additional  information  to 
distinguish  between  heavy,  highway,  and 
building  construction. 

(4)  All  submission  must  be  prepared 

using  a  reverse  carbon  in  order  to  obtain 
an  impression  on  the  back  of  the  origi¬ 
nal.  - 

(5)  If  the  entire  schedule  of  crafts  is 
desired,  insert  a  statement  to  that  effect 
after  "check  crafts.”  If  only  a  part  of 
the  classifications  are  needed,  so  indicate 
by  placing  an  (X)  on  the  check  line  pre¬ 
fixing  the  required  classification. 

(6)  Should  classification  not  listed  on 
the  Form  DB-11  be  required,  list  and 
forward  them  in  duplicate  as  an  attach¬ 
ment  to  the  Form  DB-1 1.  The  use  of  the 
reverse  carbon  is  not  required  for  the 
listing  of  additional  classifications 
needed. 

(7)  All  requests  for  area  or  installa¬ 
tion  type  determinations  must  be  indi¬ 
cated  by  specifying  "contract  or 
contracts”  in  the  space  for  “Description 
of  work”  on  the  DB-11  Form. 

(8)  Requests  for  wage  determinations 
must  be  received  in  the  office  of  the  ap¬ 
propriate  District  Engineer  in  sufficient 
time  for  that  office  to  forward  the  re¬ 
quest  to  reach  the  Department  of  Labor 
at  least  30  days  in  advance  of  the  date 
selected  for  advertising  for  bids. 

(9)  In  the  event  emergency  conditions 
arise  before  receipt  of  the  determination, 
the  work  may  be  advertised  with  a  notice 
in  the  invitation  that  the  schedule  of 
minimum  wage  rates  to  be  paid  under 
the  contract  will  be  published  as  an  ad¬ 
dendum  to  the  specification.  Under  no 
circumstances  may  bids  be  opened  until 
the  wage  rates  have  been  furnished  to  all 
bidders. 

(10)  In  case  of  extreme  emergency, 
requests  for  wage  determinations  may  be 
forwarded  to  the  District  Engineer,  by 
telephone  or  telegraph,  and  immediate 
steps  will  be  taken  to  obtain  the  neces¬ 
sary  wage  rates.  Reasons  for  requesting 
special  or  priority  action  must  be  fully 
explained,  Such  requests  must  include 
the  classification  needed,  cost  of  the 
work,  a  brief  description  thereof,  and  its 
location.  They  must  be  confirmed  by 
submission  of  a  DB-11. 

§  601.404-3  Additional  classifications. 
When  the  Contracting  Officer  determines 
that  it  is  necessary  during  the  perform¬ 
ance  off. a  contract  to  establish  a  classifi¬ 
cation  and  wage  rate  for  a  class  of 
workers  not  listed  in  the  decision  of  the 
Secretary  of  Labor  applicable  to  the  con¬ 
tract,  the  Contracting  Officer  shall  seek 
to  establish  such  a  classification  and 
wage  rate  conformable  to  the  Secretary 
of  Labor’s  decision  by  agreement  among 
the  interested  parties.  The  Contracting 
Officer  in  considering  the  necessity  for 
an  additional  classification  should  satisfy 
himself  that  the  class  of  workers  con¬ 
cerned  cannot  be  fitted  into  any  of  the 
classifications  listed  in  the  contract. 
Where  the  contractor  seeks  an  additional 
classification  for  "helpers”  of  any  class 
of  workers,  care  should  be  exercised  to 
observe  area  practice  on  use  of  “helpers” 


in  the  particular  class  of  work.  This  is 
important  because  in  most  areas  the 
practices  do  not  permit  the  use  of  "help¬ 
ers.”  The  classification  is  sometimes 
used  as  a  device  to  substitute  for  appren¬ 
tices  when  a  contractor  does  not  par¬ 
ticipate  in  an  apprenticeship  program. 
Whenever  the  Contracting  Officer  deter¬ 
mines  that  an  additional  classification  is 
warranted,  whether  he -succeeds  in  secur¬ 
ing  agreement  among  the  parties  and 
himself  or  not,  he  shall  forward  a  report 
as  hereinafter  described,  through  chan¬ 
nels,  to  the  Deputy  Chief  of  Staff  for 
Logistics,  Department  of  the  Army, 
Attn:  Labor  Advisor  (except  that  re¬ 
ports  concerning  Corps  of  Engineers 
contracts  shall  be  transmitted  in  accord¬ 
ance  with  procedures  established  by  the 
Office  of  the  Chief  of  Engineers).  This 
report  shall  contain : 

(a)  Contract  number,  description,  dol¬ 
lar  amount,  and  date  of  prime  contract 
involved. 

(b)  Copy  of  portion  of  the  contract 
setting  forth  classifications  and  wage 
rates. 

(c)  Identification  of  Secretary  of  La¬ 
bor’s  wage  determination  decision  used 
with  this  contract. 

"(d)  Description  of  job  to  be  classified. 

(e)  A  discussion,  citing  examples,  of 
the  area  practice  concerning  the  job  to 
be  classified.  \ 

(f)  JVhen,  prior  to  the  establishment 
of  a  new  classification  as  herein  outlined, 
any  employee  has  been  used  on  the  con¬ 
tract  in  a  classfication  not  established  by 
the  Secretary  of  Labor’s  decision,  a  copy 
of  the  payroll  records  of  said  employees 
showing  the  classification  and  wage  rate 
used  for  said  employee,  and  the  hours 
worked  (distinguishing  regular  time 
from  overtime)  in  said  classification  and 
at  said  wage  rate. 

(g)  Written  and  signed  statements 
containing  opinions  of  management  and 
labor  as  to  proper  classification  and  wage 
rate.  When  the  interested  parties  have 
agreed  to  a  new  classification,  these 
opinions  will  be  put  in  the  form  of  an 
agreement  by  the  interested  parties  to 
an  additional  classification.  Such  state¬ 
ments  or  agreement  may  be  signed  for 
the  employees  by  an  official  of  a  union 
representing  them,  in  which  case  the 
union  and  the  official’s  connection  with 
it  should  be  identified;  otherwise  signa¬ 
tures  of  all  the  affected  employees  should 
be  obtained. 

(h)  If  an  apprentice  classification  is 
proposed,  a  determination  that  the  em¬ 
ployees  involved  are  employed  in  a  bona 
fide  apprenticeship  program  registered 
with  a  State  Apprenticeship  Council 
which  is  recognized  by  the  Federal  Com¬ 
mittee  on  Apprenticeship,  or  if  no  such 
recognized  Council  exists  in  a  state,  in  a 
program  registered  with  the  Bureau  of 
Apprenticeship,  including  identification 
of  the  program. 

(i)  A  statement  of  the  area  practice 
in  the  use  of  "helpers”,  including  state¬ 
ments  from  union,  nonunion  and  man¬ 
agement,  where  it  is  proposed  to  establish 
a  “helpers”  classification. 

(j^  Where  agreement  cannot  be 
reached,  a  request  will  be  made  for  final 
determination  by  the  Secretary  of  Labor. 
(In  cases  where  agreement  is  reached, 
such  request  is  not  necessary.) 


§  601.404-6  Payrolls  and  affidavits. 

(a)  The  payrolls  and  affidavits  required 
by  §  12.404-6  (a)  of  this  title  shall  be 
submitted  to  the  Contracting  Officer,  or 
such  other  officer  as  may  be  designated 
for  such  purpose  by  the  Head  of  the  Pro¬ 
curing  Activity.  The  Contracting  Officer 
or  other  such  officer  shall  examine  and 
retain  them  as  provided  in  §  12.404-6  (b) 
and  (c)  of  this  title. 

(b)  The  affidavit  shall  be  executed  and 
sworn  to  by  the  Contractor  or  subcon¬ 
tractor  or  by  an  authorized  officer  or 
employeee  of  the  Contractor  or  subcon¬ 
tractor  who  supervises  the  payment  of 
wages,  and  shall  be  in  the  form  set  forth 
in  §  16.803-1  (c)  of  this  title. 

(c)  Upon  a  written  finding  by  the 
Secretary  of  the  Army,  the  Secretary  of 
Labor  may  provide  reasonable  limita¬ 
tions,  variations,  tolerances,  and  exemp¬ 
tions  from  the  requirements  set  forth  in 
paragraph  (a)  of  this  section,  subject  to 
such  conditions  as  the  Secretary  of  Labor 
may  specify.  Requests  for  such  finding, 
accompanied  by  all  necessary  supporting 
documents,  will  be  submitted  by  the 
Head  of  the  Procuring  Activity  concerned 
through  the  Deputy  Chief  of  Staff  for 
Logistics,  Department  of  the  Army,  Attn: 
Labor  Advisor,  to  the  Secretary  of  the 
Army  for  action  and  submission  to  the 
Secretary  of  Labor. 

(dX  Each  weekly  affidavit  and  copy 
of  certified  weekly  payroll  shall  be  de¬ 
livered  by  the  Contractor  or  subcon¬ 
tractor  within  7  days  after  the  regular 
payment  date  of  the  payroll  period,  to 
the  Contracting  Officer  or  such  other 
officer  as  may  be  designated  for  such 
purpose  by  the  Head  of  the  Procuring 
Activity  concerned.  Each  Contractor 
or  subcontractor  shall  preserve  his 
weekly  payroll  records  for  a  period  of 
3  years  from  date  of  completion  of  the 
contract. ,  The  payroll  records  shall  set 
out  accurately  and  completely  the  name, 
occupation,  and  hourly  wage  rate  of  each 
employee,  hours  worked  by  him  during 
the  payroll  period,  the  full  weekly  wages 
earned  by  him,  any  deductions  made 
from  such  weekly  wages,  and  the  actual 
weekly  wages  paid  to  him.  Such  payroll 
records  shall  be  made  available  at  all 
times  for  inspection  by  the  Contracting 
Officer  or  his  authorized  representative. 

(e)  Deductions  for  the  following  pur¬ 
poses  are  permissible: 

(1)  Where  required  by  Federal,  State, 
or  local  statutes  or  ordinances  to  be 
made  by  the  employer  from  the  wages 
earned  by  the  employee. 

(2)  Bona  fide  prepayment  of  wages 
without  discount  or  interest. 

(3)  Deductions  required  by  court 
process  provided  that  the  Contractor 
or  subcontractor  will  not  be  permitted 
to  make  such  a  deduction  in  favor  of 
the  Contractor,  subcontractor,  or  any 
affiliated  person  or  where  collusion  or 
collaboration  exists. 

(i)  Any  deduction  is  also  permissible 
which  in  fact  meets  the  following  stand¬ 
ards  and  with  respect  to  which  the  Con¬ 
tractor  or  subcontractor  shall  have 
made  written  application  by  registered 
mail  to  the  Secretary  of  Labor,  a  copy 
of  which  application  shall  be  sent  to  the 
contracting  agency  by  the  Contractor  or 
subcontractor,  setting  forth  all  the 
pertinent  facts  indicating  that  such  de- 
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ductions  will  meet  the  following 
standards: 

(a)  That  such  deduction  is  not  pro¬ 
hibited  by  other  law. 

(b)  That  such  deduction  is  voluntar¬ 
ily  consented  to  by  the  employee  in 
writing  and  in  advance  of  the  period 
in  which  the  work  was  done,  and  that 
consent  to  the  deduction  is  not  a  con¬ 
dition  either  for  the  obtaining  of  or  for 
the  continuance  of  employment ;  or  that 
such  deduction  is  for  the  benefit  of  the 
employees  or  their  labor  organization 
through  which  they  are  represented  and 
is  provided  for  in  a  bona  fide  collective 
bargaining  agreement. 

(c)  That  from  such  deduction  no  pay¬ 
ment  is  made  to,  nor  profit  or  benefit 
is  obtained  directly  or  indirectly  by  the 
Contractor  or  subcontractor  or  any  af¬ 
filiated  person,  and  that  no  portion  of 
the  funds,  whether  in  the  form  of  a 
commission  or  otherwise,  will  be  re¬ 
turned  to  the  Contractor  or  subcontrac¬ 
tor  or  to  any  affiliated  person. 

<d)  That  the  convenience  and  inter¬ 
est  of  the  employees  are  served  thereby, 
and  that  such  or  similar  deductions  have 
been  customary  in  this  or  •  comparable 
situations. 

(ii)  After '  application  in  good  faith, 
the  deduction  may  be  made  in  accord¬ 
ance  with  the  foregoing  standards,  pro¬ 
vided,  however,  that  if  the  Secretary  of 
Labor,  on  his  own  motion,  or  on  the 
application  of  any  person  or  agency 
affected  by  the  granting  of  the  applica¬ 
tion,  shall  conclude  at  any  time,  after 
written  notice  to  the  applicant  and  an 
opportunity  for  him  to  present  his  views 
in  support  of  the  deduction,  that  the 
deduction  has  not  met  the  foregoing 
standards,  such  deductions  shall  cease 
to  be  “permissible”  7  days  after  the  ap¬ 
plicant  and  the  Federal  agency  con¬ 
cerned  have  been  notified  of  the  Sec¬ 
retary’s  decision. 

(iii)  Upon  application  to  and  prior 
written  permission  from  the  Secretary 
of  Labor,  and  subject  to  the  standards 
set  forth  in  subdivisions  (i)  (a),  (b)  and 

(d)  of  this  subparagraph,  deductions 
may  be  made  by  a  Contractor  or  sub¬ 
contractor  or  any  affiliated  person,  for 
membership  fees  in  group  benefit  or  re¬ 
tirement  associations;  for  board  and 
lodging ;  or  for  other  purposes  where  the 
Secretary  of  Labor  concludes  the  deduc¬ 
tion  is  required,  by  compelling  circum¬ 
stances;  provided,  however,  the  Con¬ 
tractor,  subcontractor,  or  any  affiliated 
person  does  not  make  a  profit  or  benefit 
directly  or  indirectly  from  the  deduction. 
A  copy  of  the  Secretary’s  decision  shall 
be  sent  to  the  applicant  and  the  Federal 
agency  concerned. 

(iv)  In  accordance  with  and  subject  to 
the' standards  set  forth  in  subdivisions 

"4i)  of  this  subparagraph,  general  per¬ 
mission  is  hereby  granted  to  make  pay¬ 
roll  deductions  for: 

(a)  The  payment  of  the  purchase 
price  of  United  States  Defense  Stamps 
and  Bonds  and  United  States  Tax  Sav¬ 
ings  Notes. 

(b)  The  repayment  of  loans  to  or  the 
purchase  of  shares  in  credit  unions  or¬ 
ganized  and  operated  in  accordance  with 
District  of  Columbia,  Federal,  or  State 
credit  union  statutes. 


(c)  Contributions  to  a  Federal  govern¬ 
mental  or  quasi-governmental  agency. 

(d)  The  payment  of  dues  or  premiums 
to  unaffiliated  insurance  companies  or 
associations  for  medical  or  hospitaliza¬ 
tion  insurance  where  the  employer  is  not 
required  by  Federal,  State,  or  local  laws 
to  supply  such  insurance  or  benefits. 

(v)  In  any  case  in  which  the  employee 
does  not  have  full  and  actual  freedom  of 
disposition  of  his  wage  payment,  whether 
made  in  cash  or  by  check,  any  restricted 
payment  made  to  the  employee  is  con¬ 
sidered  a  deduction  under  the  regula¬ 
tions  in  this  part. 

(vi)  Nothing  herein  shall  be  construed 
to  permit  any  deduction  which  the  Con¬ 
tractor  or  subcontractor  knew,  or  in  the 
exercise  of  good  faith  should  have 
known,  did  not  meet  the  foregoing  stand¬ 
ards.  In  order  to  insure  compliance  with 
this  section,  the  Secretary  of  Labor  may 
notify  the  Contractor  or  subcontractor 
that  the  deduction  will  be  permitted  only 
if  certain  conditions  with  respect  thereto 
are  observed.  The  Contractor  or  sub¬ 
contractor  or  any  affiliated  person  shall 
comply  also  with  such  general  rules  and 
regulations  concerning  the  deductions  as 
the  Secretary  of  Labor  shall  make  from 
time  to  time,  notice  of  which  shall  have 
been  given  to  the  Contractor  or  subcon¬ 
tractor  or  any  affiliated  person  making 
the  deduction  and  to  the  Federal  Agency 
concerned  either  directly  or  through 
publication  in  the  Federal  Register, 

§  601.404-7  Investigations — (a)  Rou¬ 
tine — (1)  On-the-site  investigations. 
During  the  course  of  performance  of  the 
contract  the  Contracting  Officer  shall 
cause  regular  routine  investigations  to 
be  made  in  addition  to  the  investigations 
prescribed  by  §  12.404-7  of  this  title. 

(i)  On-the-site  investigations,  in  ad¬ 
dition  to  checking  posting  requirements 
and  the  names  of  subcontractors  working 
on  the  site,  as  of  the  day  of  investigation, 
should  observe  and  inquire  into  the  work 
that  one  or  more  individual  workmen  are 
doing,  the  amount  of  overtime  they  are 
working  daily,  and  the  classification  un¬ 
der  which  they  are  working.  Informa- 
obtained  through  these  investigations 
should  be  checked  against  weekly  pay¬ 
rolls  of  the  Contractor  and  his  subcon¬ 
tractors.  The  Contractor  shall  be  noti¬ 
fied  by  the  Contracting  Officer  that  these 
routine  checks  will  be  made  by  repre¬ 
sentatives  of  the  Contracting  Officer. 

(ii)  The  following  is  a  suggested  in¬ 
terview  questionnaire: 

Labor  Relations  Interview  for  on-the- 
Site  Investigation 

Contract  No.  _ _ 

Contractor _ i _ 

Investigator  _ _ _ 

Date _ 

Time  _ _ 

Employee’s  name _ _ _ _ _ _ 

Address _ _ _ _ 

What  is  your  classification? _ _ 

What  is  your  rate  of  pay? _ _ 

Are  you  acquainted  with  the  minimum  rates 
established  by  the  Department  of  Labor 

for  this  contract? _ 

Are  you  paid  time  and  one  half  for  all  hours 
worked  in  excess  of  8  hours  in  one 

day?  _ 

Are  you  paid  your  full  wages  each  week 
without  any  deductions  other  than  Social 
Security  and  Income  Tax? _ _ _ 


What  is  your  regular  shift? _ 

Have  you  paid  anyone  to  secure  or  retain 

your  Job?  _ 

Are  you  required  to  perform  work  outside  of 

your  classification?  _ _ _ _ _ 

(2)  Payroll  investigations.  Weekly 
payrolls  submitted  by  contractors  or 
subcontractors  shall  be  reviewed 
promptly  by  Contracting  officers.  Care 
should  be  taken  to  assure  completion  of 
checking  prior  to  final  payment.  The 
following  will  be  looked  for: 

(i)  Classification  of  workers  set  forth 
in  the  payroll  submitted  should  be  those 
normally  required  for  performance  of 
the  type  of  work  being  accomplished 
during  the  work  week  reported. 

(ii)  Classifications,  rates,  and  over¬ 
time  payments  should  conform  with 
data  discovered  by  on-the-site  investi¬ 
gations. 

Xiii)  Registration  of  apprentices  in 
their  respective  steps  should  be  carefully 
checked. 

(iv)  Arithmetic  calculations  should  be 
checked. 

(v)  In  the  event  violations  other  than 
minor  clerical  errors  are  found,  the  Con¬ 
tracting  Officer  should  schedule  a  full 
scale  investigation  of  the  Contractor  or 
subcontractor  found  to  have  violated  the 
labor  standards  provisions.  This  inves¬ 
tigation  shall  inquire  into  the  matters 
set  forth  in  paragraph  (c)  of  this  sec¬ 
tion  and  shall  be  reported  and  acted 
upon  in  conformity  with  §§  601.404-8 
through  601.404-11. 

(b)  Complaints.  When  a  complaint 
comes  through  the  Department  pf  Labor, 
it  generally  will  be  sent  through  the 
Department  of  Labor  Regional  Attorney 
to  the  Commanding  Officer  of  the  post, 
camp,  station,  class  II  installation,  or 
other  command  at  which  the  Contract¬ 
ing  Officer  is  stationed.  If  the  complaint 
is  sent  elsewhere  within  the  Department 
of  the  Army,  it  should  be  forwarded  to 
the  Commanding  Officer,  or  such  other 
officer  as  shall  be  designated  by  the  Head 
of  the  Procuring  Activity  concerned. 
When  a  complaint  received  from  a  De¬ 
partment  of  Labor  Regional  Attorney  is 
forwarded  in  this  manner,  the  Regional 
Attorney  shall  be  notified  to  whom  it  has 
been  forwarded.  From  time  to  time  the 
Department  of  Labor  orbits  local  repre¬ 
sentatives  may  call  upon  the  Department 
of  the  Army  representatives  to  partici¬ 
pate  in  a  joint  investigation  of  a  partic¬ 
ular  Army  contractor.  In  such  event  the 
Department  of  the  Army  will  participate, 
but  will  not  reveal  the  recommendations 
of  the  Army. 

(c)  Full  scale  investigations..  A  full 
scale  investigation  of  a  violation  of  labor 
standards,  as  well  as  such  other  informa¬ 
tion  as  may  be  required  by  regulations 
established  by  the  Head  of  the  Procuring 
Activity  concerned,  will  include  the  fol¬ 
lowing,  when  applicable : 

(1)  All  investigations,  (i)  Names  and 
addresses  of  Contractor,  of  subcontract¬ 
ors  involved,  and  of  workers  involved. 

(ii)  Number,  date,  dollar  amount,  and 
nature  of  contract  involved  and  a  copy  of 
the  portion  of  the  contract  showing 
classifications  and  wage  rate  predetermi¬ 
nations. 

(iii)  Copies  of  certified  payroll  records 
and  affidavits  as  described  in  §  12.404-6 
of  this  title. 
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(iv)  Whether  posters  were  displayed 
as  required  by  §  12.404-2  (d)  of  this  title. 

(v)  (a)  Conclusions  as  to  whether  a 
violation  has  been  committed,  and  (b) 
if  it  is  concluded  that  a  violation  has 
been  committed  findings  as  to  whether 
the  violation  was  caused  by  wilfulness, 
negligence,  or  other  cause;  what  steps 
have  been  taken  to  cure  the  violation; 
and  what  sanctions,  if  any,  are  recom¬ 
mended. 

(vi)  The  following  is  a  suggested  in¬ 
terview  form  which  may  be  used  by 
Investigating  Officer,  in  connection  with 
full  scale  investigations  conducted  pur¬ 
suant  to  this  paragraph ; 

Interview  Statement 

(1)  Date  _ 

(2)  Place  of  statement - - 

(3)  Name  and  address  of  prime  contrac¬ 

tor  • _ - 

(4)  Contract  No.  _ - 

(5)  Name  and  project  involved _ 

Location  _ 

(6)  What  was  the  contract  work? - - - 

(7)  Work  of  subcontractor _ 

(8)  Portion  of  work  involved  in  investiga¬ 

tion  _ 

(9)  Name  _ - 

(10)  Present  address  - - 

(11)  Permanent  address _ 

(12)  Name  of  employer  (if  subcontrac¬ 

tor)  _ 

(13)  Address  _ 

(14)  Name  and  address  of  supervi¬ 

sors  _ 

(15)  Date  employment  began _ 

(16)  Date  employment  ended _ 

(17)  Kind  of  work  performed  and  tools  used 

by  witness:  (Give  date  and  hours, 
if  known)  _ 

(18)  Job  classifications  and  rates  of  pay  for 

each  classification  worked  (give 
dates)  _ * _ 

(19)  Rate  paid  for  work  over  8  hours  per 

day _ _ 

(20)  How  paid?  (check,  cash) _ _ 

(21)  Do  you  have  records  of  payments 

(check  stubs,  etc.)?  (These  should 
be  furnished  to  the  investigator,  if 
available.)  _ 

(22)  Any  deductions  made  from  payments? 

(except  Social  Security  and  income 
tax)  _ _ 

(23)  Names  and  addresses  of  other  employ¬ 

ees  doing  the  same  work — give 
dates  _ .... 

(24)  Name  and  addresses  of  other  employ¬ 

ees  who  witnessed  work  done  (in¬ 
clude  dates  witnessed) _ ; _ 

(25)  Name  and  addresses  ofv  employees  who 

may  not  have  been  properly  paid _ 

(26)  Name  of  person,  directing  employee  to. 

work  out  of  classification.  Explain 
misclassiflcation  _ 

(27)  If  apprentice,  give  program  and  place 


(28)  Who  kept  employer’s  time  and  pay  rec¬ 

ords?  ,  How  were  they  kept  and 
turned  in? _ 

(29)  Where  were  wage  rates  posted  on  the 

Job?  . . . . 

(30)  Were  you  ever  questioned  as  to  duties 

and  pay  by  a  Government  representa¬ 
tive?  _ 

(31)  Describe  occasions  and  what  was  said 


,  (32)  Was  any  action  taken? _ 

(33)  Did  you  ever  complain  to  anyone  about 

underpayments? _ _ 

(34)  To  whom? _ _ 

(35)  What  action  was  taken? _ _ 

(36)  Were  you  ever  advised  not  to  report  all 

facts  if  questioned  by  a  Government 
representative?  If  so,  explain. _ 

(37)  My  identity  (may)  (may  not)  be  dis¬ 

closed  to  the  employer.  Information 
contained  herein  (may)  (may  not) 
be  disclosed  to  the  employer _ _ 


(38)  I  also  wish  to  furnish  the  following  ad¬ 
ditional  information  (for  additional 
facts,  to  clarify  any  of  above  answers 
or  to  add  narrative  account:  indicate 
by  reference  to  box  number) .  Attach 
additional  sheets,  if  necessary,  each 
of  which  should  be  referred  to  here, 

and  signed _ 

The  statements  in  items  (9)  through  (38) 
are  true  to  the  best  of  my  knowledge  and 
belief.  ^ 

(Signed)  - 

(Name)  _ _ 

(Prin,t  name  as  signed) 
Statement  witnessed  by — 

(Signed)  - 

(Name)  _ 

(Print  name  as  signed) 

(If  the  Interview  Statement  is  to  be  no¬ 
tarized,  insert  required  wording  and 
signatures.) 

(2)  Where  a  Davis-Bacon  Act  viola¬ 
tion  is  alleged,  (i)  All  cases:  (a)  Kind 
of  work  performed  by  each  worker  in¬ 
volved,  and  (b)  what  classification  of 
worker  customarily  performs  such  work 
on  contracts  in  the  area. 

(ii)  When  a  worker  has  been  classified 
in  a  manner  contrary  to  the  area  prac¬ 
tice,  (a)  the  number  of  hours  worked  in 
the  wrong  classification  (distinguishing 
regular  time  and  overtime  hours),  (b) 
the  wage  rate  actually  paid,  (c)  the  wage 
rate  required  by  the  predetermination 
for  the  proper  classification,  id)  the 
amount  paid  the  worker,  (e)  the  amount 
he  should  have  been  paid  if  properly 
classified,  and  if)  the  amount  of  resti¬ 
tution  due. 

(iii)  Where  the  worker  has  been 
placed  in  a  classification  not  listed  in 
the  wage  determination,  (a)  the  classifi¬ 
cation  and  wage  rate  used,  (b)  the  na¬ 
ture  of  the  work  performed  and 
conclusions  reached  as  to  the  proper 
classification  and  its  wage  rate,  (c) 
whether  a  reclassification  has  been  made 
or  a  request  made  for  supplemental  de¬ 
termination  of  classification  in  accord¬ 
ance  with  §  601.404-3,  and  id)  total 
hours  worked  in  the  improper  classifica¬ 
tion  (distinguishing  regular  time  from 
overtime). 

(iv)  When  a  worker  has  been  properly 
classified  but  paid  a  rate  below  the  pre¬ 
determination  for  his  classification,  (a) 
hours  worked  at  the  incorrect  rate  (dis¬ 
tinguishing  regular  time  and  overtime 
hours) ,  (b)  the  wage  rate  actually  paid, 
(c)  the  wage  rate  required  by  the  clas¬ 
sification,  id)  the  amount  he  should 
have  been  paid  at  the  proper  rate,  ie) 
the  amount  he  actually  was  paid,  and 
(/)  the  amount  of  restitution  due. 

(v)  When  an  apprentice  is  involved, 
ia)  proof  that  the  apprentice  is  regis¬ 
tered  under  a  bona  fide  apprenticeship 
program  registered  with  a  State  Ap¬ 
prenticeship  Council  recognized  by  the 
Federal  Committee  on  Apprenticeship, 
Department  of  Labor,  or,  if  no  such 
recognized  Council  exists  in  a  State, 
under  a  program  registered  with  the 
Bureau  of  Apprenticeship,  Department 
of  Labor,  (b)  if  the  apprentice  is  not  so 
registered,  the  same  information  as  is 
required  for  an  incorrect  classification 
(subdivision  (ii)  of  this  subparagraph) ; 
if  the  apprentice  is  so  registered,  the 
nature  of  the  work  being  performed  by 
the  apprentice  as  compared  with  the 
area  practice  in  the  employment  of  ap¬ 
prentices,  and  the  ratio  of  apprentices 


to  journeymen  on  the  job  as  compared 
with  the  permissible  ratio  of  apprentices 
to  journeymen,  which  may  be  found  in 
the  standards  under  which  the  registered 
apprenticeship  program  operates. 

(3)  Where  an  Eight-Hour -Law  viola¬ 
tion  is  alleged,  for  each  worker,  (i)  A 
list  of  each  workweek  involved  in  the  al¬ 
leged  violation,  showing  the  number  of 
hours  worked  each  day  of  the  workweek, 
and  the  hourly  rate  of  pay  therefor. 

(ii)  Total  hours  for  which  the  worker 
was  improperly  compensated. 

(iii)  Rate  actually  paid  for  said  hours. 

(iv)  Rate  which  should  have  been 
paid  for  said  hours. 

(v)  Amount  of  restitution  due. 

(vi)  Total  number  of  5-dollar  penal¬ 
ties  due  the  United  States  under 
§  12.403-1  (b)  of  this  title  and  total 
amount  of  said  penalties  (§  601.404-50). 

(4)  Where  a  Copeland  Act  Violation 

is  alleged,  (i)  Nature  of  violation  al¬ 
leged.  / 

(ii)  Facts  concerning  the  alleged  vio¬ 
lation,  including:  ia)  The  full  weekly 
wages  earned  by  each  employee  con¬ 
cerned,  (b)  the  nature  and  amount  of 
each  deduction  made  from  said  weekly 
wages,  (c)  the  actual  weekly  wages  paid 
to  the  employee  concerned,  id)  any  limi¬ 
tation,  variation,  tolerance,  ^ nd/or 
exemption  from  the  provisions  of 
§  601.404-6  (b)  permitted  by  the  Secre¬ 
tary  of  Labor,  and  any  conditions  at¬ 
tached  by  the  Secretary  of  Labor  to  said 
permission,  and  (e)  any  rulings  by  the 
Secretary  of  Labor  as  provided  in 
§  601.404-6  (e)* 

§  601.404-8  Reports  of  violations. 
Where  the  case  investigated  can  be 
closed  satisfactorily  without  formal  cor¬ 
respondence  with  the  Department  of 
Labor,  the  Department  of  Justice,  or  the 
General  Accounting  Office  (correspond¬ 
ence  to  ascertain  whether  an  apprentice 
is  properly  registered  shall  not  consti¬ 
tute  formal  correspondence  for  the 
purpose  of  this  section)  it  may  be  closed 
by  the  Investigating  Officer.  Where, 
however,  formal  correspondence  with  the 
Department  of  Labor  or  Department  of 
Justice  is  required  (e.  g.,  when  the  case 
was  initiated  by  correspondence  from 
the  Department  of  Labor,  or  involves 
more  than  $200  restitution,  or  may 
warrant  criminal  prosecution,  litigation, 
or  placing  the  Contractor  on  the  Comp¬ 
troller  General’s  list  of  ineligible  persons 
or  firms),  the  Investigating  Officer 
should  forward  a  clear,  concise,  factual 
report  of  his  investigation  (including  the 
information,  findings,  and  conclusions 
set  forth  in  §  601.404-7  (c) ,  and  pertinent 
evidence  sufficient  to  support  such  find¬ 
ings  and  conclusions) ,  through  channels, 
to  the  Deputy  Chief  of  Staff  for  Logistics, 
Department  of  the  Army,  ATTN:  Labor 
Advisor,  together  with  the  recommen¬ 
dation  of  the  Head  of  the  Procuring 
Activity  with  respect  to  the  elements 
required  of  the  Investigating  Officer  by 
§  601.404-7  (c)  (1)  (v)  (except  that  re¬ 
ports  of  investigations  on  Corps  of 
Engineers  contracts  not  involving  recom¬ 
mendations  of  criminal  or  civil  action 
against  the  Contractor,  or  placing  the 
Contractor  on  the  Comptroller  General’s 
list  of  ineligible  persons  or  firms,  or  facts 
supporting  of-  any  such  recommen¬ 
dations,  will  be  processed  in  accordance 
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with  the  procedure  established  by  the 
Office  of  the  Chief  of  Engineers) .  Such 
findings  and  recommendations  shall  not 
be  communicated  by  the  Investigating 
Officer  to  the  Regional  Attorney,  Depart¬ 
ment  of  Labor.  In  those  instances  where 
funds  are  transmitted  on  Standard  FDrm 
1093  to  the  General  Accounting  Office,  . 
no  report  to  higher  authority  is  required. 
Standard  Form  1093  (Schedule  of  Deduc¬ 
tions  from  Payments  to  Contractor) 
should  contain  a  statement  that  the  Con¬ 
tracting  Officer  or  Investigating  Officer 
has  determined  that  this  is  not  a  proper 
case  for  placing  on  the  Comptroller 
General’s  list  of  ineligible  persons  or 
firms. 

§  601.404-9  Suspensions  and  deduc¬ 
tions  of  contract  payments,  (a)  When 
he  learns  of  a  violation,  the  Contracting 
Officer  shall  withhold  from  payments  due 
the  Contractor  an  amount  equal  to  the 
estimated  restitution  due  the  Contrac¬ 
tor’s  employees.  Such  an  amount  shall 
continue  to  be  withheld  until  (1)  action 
as  set  forth  in  S  601.404-9  (b)  is  taken, 
(2)  the  Contractor  voluntarily  makes 
restitution  of  the  full  amount  that  is  al¬ 
legedly  due  his  employees,  or  (3)  the 
Contracting  Officer  is  informed  through 
channels  that  the  Department  of  Labor 
has  ruled  that  the  funds  withheld  may  be 
released  to  the  Contractor.  If  the  Con¬ 
tractor  does  not  make  voluntary  restitu¬ 
tion,  the  funds  withheld  for  payment  of 
moneys  due  employees  under  the  Davis- 
Bacon  Act  shall  be  transferred  to  the 
General  Accounting  Office  via  the  Dis¬ 
bursing  Officer  in  accordance  with 
Comptroller  General’s  opinion  A-34106, 
dated  28  February  1936.  Sandard  Form 
1093  should  be  used  for  recording  infor¬ 
mation  concerning  underpayments  under 
the  Davis-Bacon  Act.  Withheld  funds 
representing  underpayment  of  premium 
rates  (Eight-Hour  Law)  will  not  be 
transferred  to  the  General  Accounting 
Office,  but  will  be  retained  by  the  Dis¬ 
bursing  Officer  in  his  Deposit  Funds  Sus¬ 
pense  Account  for  contracts  written  on 
Standard  Form  23-A  (General  Provisions 
(Construction  Contracts) ) . 

(b)  (1)  When  investigation  reveals 

that  restitution  is  due  the  Contractor’s 
employees  because  of  violation  of  the 
Davis-Bacon  Act,  the  Contracting  Officer 
will  forward  to  the  Disbursing  Officer 
who  normally  makes  disbursement  to  the 
Contractor,  Standard  Form  1093,  indi¬ 
cating  the  purpose  of  same,  and  listing 
the  name  and  address  of  each  employee 
involved  and  the  amount  due  him.  Em¬ 
ployees  to  whom  restitution  is  due  will  be 
advised  that,  upon  approval  of  the  with¬ 
holding  by  the  Department  of  Labor,  they 
will  be  paid  on  application  to  the  General 
Accounting  Office,  which  will  hold  funds 
withheld  from  the  Contractor  for  resti¬ 
tution  to  workers  in  a  special  account 
for  this  purpose.  Employee  applications 
for  payment  may  be  forwarded  with  the 
forms  required  by  §  12.404-9  of  this  title ; 
such  applications  should  include  the  em¬ 
ployee’s  name,  address,  and  classifica¬ 
tion;  the  name  of  the  employer;  and  a 
statement  identifying  the  contract  in¬ 
volved.  Withholding  must  be  accom¬ 
plished  even  though  an  employee  cannot 
be  located  in  order  to  complete  restitu¬ 
tion. 


(2)  When  investigation  reveals  that 
restitution  is  due  the  Contractor’s  em¬ 
ployees  because  of  violation  of  the  Eight- 
Hour  Law,  such  funds  as  have  been  with¬ 
held  under  paragraph  (a)  of  this  section 
may  not  be  paid  over  to  the  employees. 
Instead,  when  it  is  clear  that  the  Con¬ 
tractor  will  not  make  restitution,  the 
Contracting  Officer  will  inform  the  Dis¬ 
bursing  Officer  who  normally  makes  dis¬ 
bursement  under  the  contract  and  the 
appropriate  fiscal  officer  of  this  fact, 
specifying  the  amount  of  restitution 
owed  to  each  employee,  so  that  the  funds 
withheld  may  be  deobligated  up  to  the 
total  of  such  amounts. 

(c)  When  notified  of  a  violation,  which 
would  render  the  Contractor  liable  to  the 
United  States  for  penalties,  the  Con¬ 
tracting  Officer  should  withhold  from 
payments  due  the  Contractor  a  sum  suffi¬ 
cient  to  cover  the  estimated  penalties  due 
the  United  States  should  the  allegation 
prove  true.  Such  an  amount  should  con¬ 
tinue  to  be  withheld  until  (1)  action  as 
set  forth  in  §  601.404-9  (d)  is  taken,  or 
(2)  the  Contractor  voluntarily  pays  the 
full  amount  of  the  penalties  allegedly 
due,  or  (3)  the  Contracting  Officer  is  in¬ 
formed  through  channels  that  the  De¬ 
partment  of  Labor  has  ruled  that  the 
funds  may  be  released  to  the  Contractor. 

(d)  When  investigation  discloses  that 
penalties  are  due  the  United  States,  the 
Contracting  Officer  shall  forward  to  the 
Disbursing  Officer  who  normally  makes 
disbursement  to  the  Contractor  a  voucher 
indicating  the  amount  due  the  Con¬ 
tractor,  the  amount  to  be  paid  to  the 
United  States  as  penalties,  and  sufficient 
information  to  make  clear  the  purpose 
of  the  withholding.  The  voucher  used 
should  be  separate  from  that  used  to 
withhold  any  restitution  that  may  be 
due  the  Contractor’s  employees.  \The 
Contracting  Officer  should  retain  com¬ 
plete  information  concerning  the  penal¬ 
ties  including  justification  therefor  and 
method  of  calculation,  to  be  furnished 
the  Disbursing  Officer  if  requested. 

§  601.404-10  Restitution,  (a)  When 
it  appears  that  restitution  may  be  due 
employees  of  a  Contractor  or  subcon¬ 
tractor,  the  Contracting  Officer  and  the 
Investigating  Officer  shall  seek  to  have 
the  Contractor  or  subcontractor  make 
restitution  voluntarily.  Computation  of 
back  wages  may  be  made  by  the  Con¬ 
tracting  Officer,  or  the  Contractor  may 
be  requested  to  do  so,  subject  to  verifica¬ 
tion  by  the  Contracting  Officer.  Upon 
completion  of  computations,  a  summary 
sheet  listing  names,  addresses  and  the 
unpaid  amounts  payable  to  the  em¬ 
ployees  involved  should  be  prepared  by 
the  Contractor  and  a  copy  furnished  the 
Contracting  Officer.  The  Contracting 
Officer  shall  advise  the  Contractor  pf  the 
procedure  which  will  satisfy  him  con¬ 
clusively  that  proper  restitution  has  been 
made,  particularly  the  witnessing  of  cash 
payments  or  the  furnishing  of  canceled 
checks. 

(b)  When  a  Contractor  wishes  to  make 
voluntary  restitution  but  some  worker  or 
workers  to  whom  such  restitution  is  due 
cannot  be  located,  the  Contracting  Offi¬ 
ce*-  shall  collect  the  amount  of  restitu¬ 
tion  due  and  forwaVd  it  to  the  Disbursing 
Officer  for  forwarding  to  the  General 


Accounting  Office,  accompanied  by  a  list 
of  such  workers,  their  last  known  ad¬ 
dresses,  and  the  amount  due  each  one. 
Voluntary  restitution  cannot  be  con¬ 
sidered  completed  as  to  workers  who 
cannot  be  located  until  this  procedure 
has  been  followed. 

§  601.404-11  Contract  terminations. 
Whenever  a  contract  is  terminated  for 
violation  of  labor  standards  provisions,  a 
report  containing  the  information  set 
forth  in  §  12.404-11  of  this  title  shall  be 
forwarded  by  the  Contracting  Officer 
through  channels  to  the  Deputy  Chief  of 
Staff  for  Logistics,  Department  of  the 
Army,  Attn:  Labor  Advisor.  This  re¬ 
port  shall  be  accompanied  by  a  report  of 
the  investigations  of  the  violations  re¬ 
sulting  in  termination  setting  forth  the 
information  required  by  §  601.404-7  (c). 
If  such  investigation  has  not  been  com¬ 
pleted,  an  interim  report,  setting  forth 
as  much  of  the  information  required  by 
§  601.404-7  (c)  as  is  currently  available, 
shall  accompany  the  report  of  termina¬ 
tion,  and  the  complete  report  shall  be 
forwarded  when  available. 

§  601.404-12  Cooperation  with  the 
Department  of  Labor.  In  connection 
with  the  enforcement  of  labor  standards, 
either  the  Contracting  Officer  or  an  offi¬ 
cer  conducting  an  investigation  is  free 
to  call  upon  the  Department  of  Labor 
Regional  Attorney  for  informal  opinions, 
advice,  or  assistance,  except  as  otherwise 
set  forth  in  this  section.  The  addresses 
of  the  Regional  Attorneys  and  their  geo¬ 
graphical  jurisdictions  are  the  same  as 
those  set  forth  for  the  Regional  Offices  in 
§  601.653.  All  contact  with  regional 
offices  of  the  E^epartment  of  Labor  will, 
be  coordinated  with  the  Deputy  Chief 
of  Staff  for  Logistics,  Department  of  the 
Army,  Attn:  Labor  Advisor  in  accordance 
with  §601.101  (b)  (1),  except  when 
otherwise  provided  by  this  part. 

§  601.404-50  Nonassessment  of  Eight- 
Hour  Law  penalty.  The  Department  of 
Labor  has  announced  that  in  appropriate 
cases  where  an  employer  acting  in  good 
faith  has  failed  to  pay  the  daily  over¬ 
time  compensation  required  by  the 
Eight-Hour  Law,  and  subsequently 
makes  delayed  payment  of  the  extra 
amount  due  his  employees,  said  employer 
will  be  considered  in  compliance  with 
the  Eight-Hour  Law  and  will-mot  be  sub¬ 
ject  to  the  5-dollar  per  day  penalty  for 
its  violation.  A  case  is  appropriate  for 
such  nonassessment  of  the  penalty  when 
failure  to  pay  at  the  regular  pay  period 
was  inadvertent,  but  not  when  it  was 
wilful,  negligent,  or  without  reasonable 
excuse.  If  the  investigating  officer  be¬ 
lieves  nonassessment  may  be  appropri¬ 
ate,  he  shall  transmit  through  channels 
to  the  Deputy  Chief  of  Staff  for  Logistics, 
Department  of  the  Army,  Attn:  Labor 
Advisor  (except  that  Corps  of  Engineers 
cases  shalf  be  processed  in  accordance 
with  procedures  established  by  the  Chief 
of  Engineers),  the  report  called  for  by 
§  601.404-7  (c),  plus  a  recommendation 
as  to  nonassessment  of  the  penalty,  and 
his  reasons  therefor,  with  special  refer¬ 
ence  to  whether  the  original  nonpayment 
was  inadvertent  and  not  negligent. 

§  601.450  List  of  debarred,  ineligible, 
and  suspended  bidders.  The  list  of  per- 
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the  DA  Form  1762-R.  The  term  “for-  SUBPART  f— WALSH-HEALEY  public 

mer  contractors”  means  those  contrac-  contracts  act 

tors  with  whom  the  reporting  office  has  5  601.602  Applicability.  The  publica- 

P1-e‘°n?tn>C!'i°1?  ?°°*erely*  tion  "Walsh-Healey  PubUc  Contracts  Act 
within  the  12-month  period  preceding  Rulings  and  interpretations  No.  3”  with 
the  date  of  the  award  of  the  contract.  amendments  may  be  obtained  from  the 

Si  ^  ^  Department  of  .  Labor  Regional  Offices 

gory  are  to  be  regarded  as  new  con-  listed  In  8  601.653. 
tractors.”  Reports  will  cover  the 

6-month  periods  ending  June  30  and  De-  §  601.603  Responsibilities  of  Contract - 
cember  31  and  will  be  dispatched  by  ing  Officers,  (a)  Contracting  Officers  are 
July  25  and  January  25,  respectively.  responsible  for  ascertaining  that  Con- 

(b)  Heads  of  Procuring  Activities,  tractors  are  “manufacturers”  or  “regular 

The  Head  of  each  Procuring  Activity  dealers”  within  the  meaning  of  the 
will  submit  semi-anually  to  the  Deputy  Walsh-Healey  Public  Contracts  Act 
Chief  of  Staff  for  Logistics,  Department  when  it  is  applicable.  When  doubt  exists 
of  the  Army,  Attn:  Labor  Advisor,  a  as  to  whether  a  bidder  is  a  “manu- 
consolidation  of  the  individual  reports  facturer”  or  “regular  dealer”  a  request 
received  pursuant  to  paragraph  (a)  of  for  determination  by  the  Department  of 
this  section.  The  consolidated  report  Labor  may  be  made  through  the  Head  of 
will  be  submitted  on  DA  Form  1762-R  the  Procuring  Activity.  A  determination 
and  will  include  completion  of  items  5  by  the  Department  of  Labor  that  a  bid- 
and  6.  The  reports  will  be  dispatched  der  is  a  “manufacturer”  or  “regular  deal- 
by  August  10  and  February  10,  respec-  er”  is  conclusive.  Such  qualification, 
tively.  Negative  reports  will  be  sub-  however,  does  not  relieve  the  Contracting 
mitted  when  applicable..  Officer  of  the  duty  to  determine  the  re- 

(c)  Reproduction  of  form.  DA  Form  sponsibility  of  the  bidder  (§  601.307) 

1762-R  will  be  locally  reproduced  on  8  by  ,.<bl,WSer\the  Walsh-Healey  Act  is  ap- 
10  Vo -inch  paper  plicable  Contracting  Officers  will  be  re- 

t dm**  sponsible  for  keeping  the  Contractor  at 

(d)  Construction  Labor  Standards  the  place  Qf  manufacture  supplied  with 

Report  (DA  Form  1762  R  (8  x  10 /2)).  Department  of  Labor  Forms  PC  12  and 
j  — — — — —  pC  13  jg  not  reqUire(i  that  new  forms 

be  forwarded  upon  award  of  each  con¬ 
tract  to  a  Contractor  after  he  has  re- 

These  forms 


Period  eovered  (dates) 


Construction  Labor  Standards 
Report  (APP  12-451) 


Reports  Control  Symbol 
CSGLD-845 


From 


ceived  an  initial  supply, 
may  be  requisitioned  through  normal 
publication  supply  channels. 

§  601.650  Exceptions  not  stated  in  the 
publications  furnished  Contracting  O/- 
ficers.  Certain  of  the  exceptions  stated 
in  the  publications  furnished  Contract¬ 
ing  Officers  which  contain  no  specific  ex¬ 
piration  date  may  have  been  rescinded 
by  the  Secretary  of  Labor  since  date  of 
publication.  In  case  of  doubt  inquiry 
may  be  directed  to  the  appropriate 
Regional  Director,  Wage  and  Hour  and 
Public  Contracts  Divisions,  Department 
of  Labor  indicated  in  §  601.653  or  to  the 
Deputy  Chief  of  Staff  for  Logistics,  De¬ 
partment  of  the  Army,  Attn:  Labor 
advisor. 

§  601.651  Procedure  for  obtaining 
exemptions  with  respect  to  stipulations 
required  by  the  act.  Section  6  of  the  act 
permits  the  Secretary  of  Labor  to  make 
exceptions  to  the  requirement  that  the 
representations  and  stipulations  of  sec¬ 
tion  1  of  the  act  be  included  in  depart¬ 
ment  proposals  or  contracts  which  are 
subject  to  the  act. 

(a)  Requests  for  exceptions  and 
review  thereof.  All  requests  of  present 
or  prospective  Contractors  for  exceptions 
under  section  6  of  the  act  will  be  ad¬ 
dressed  to  the  Head  of  the  Procuring 
Activity  concerned.  Such  requests  will 
be  in  writing,  and  will  be  transmitted 
through  the  appropriate  Contracting 
Officer,  and  will  set  forth  all  pertinent 
information,  including  the  nature  of  the 
requested  exception,  the  need  therefor, 
and  any  action  already  taken  by  the 
Contractor  to  avoid  the  necessity  for  the 
exception.  The  Contracting  Officer,  will 
review  each  request  received  from  a 
Contractor  for: 

,  (1)  The  urgency  of  the  particular 

procurement. 


From: 


1.  Number  of  construction,  alteration  and 
repair  contracts  awarded  in  excess  of 
$2,000 


4.  Complaints 


A.  Received  from: 


(1)  Labor  unions. 


2.  Methods  of  advising  contractors  of  labor 
standards  obligations: 


(2)  Individual  workmen. 


A.  Preconstruction  conferences  with: 


(3)  Department  of  Labor 


(I)  New  contractors. 


(2)  Former  contractors. 


(4)  Other  (including  B  congressional) 


B.  Preconstruction  letters  aent  to: 


x  x  x  x  x  B.  Special  investigations  conducted 


(1)  New  contractors. 


C.  Violations  revealed  from  special  investi¬ 
gations. 


(2)  Former  contractors. 


3.  Inspections  conducted 


(1)  Voluntary  restitution  made  by  con¬ 
tractor  r  $ _ 


A.  Payroll 


(2)  Amount  withheld  from  contractor 


(a)  Under  8-hour  law 


C.  Violations  revealed  as  result  of  inspec¬ 
tions: 


(/)  For  penalties: 


(?)  For  restitution: 


(1)  Amount  withheld  for 

penalties: 


(2)  Amount  withheld  for 
restitutions:  . 


(b)  Under  Davis-Bacon  Act. 


To  be  completed  by  heads  of  procuring  activity  only 


5.  Number  of  TNG  conferences  held  with  subordinate  officers  and  civilian  personnel  responsible  for  enforcement 
of  labor  laws  and  regulations. 


6.  Number  of  field  activities  visited  to  review  measures  employed  to  insure  compliance  with  applicable  laws  and 
regulations. 


7.  Remarks. 


8-  Typed  name  and  title  of  preparing  individual. 


Typed  name,  grade  and  title  of  authenticating  official 


Signature 
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RULES  AND  REGULATIONS 


(2)  The  relation  of  existing  produc¬ 
tion  schedules  to  Army  Requirements. 

(3)  The  relation  of  present  and  past 
deliveries  to  production  schedules. 

(4)  The  extent  to  Which  labor  supply* 
is  a  limiting  factor  in  production  and  the 
reasons  therefor. 

(5)  The  steps,  if  any,  which  have  been 
taken  either  by  the  Contractor  or  by  any 
Government  agency  to  resolve  the  labor 
supply  problem. 

(6)  The  extent  to  which  factors  in¬ 
herent  in  the  production  processes  in¬ 
volved  necessitate  the  requested  excep¬ 
tion. 

(7)  The  extent  to  which  the  produc¬ 
tive  capacity  of  the  facility  or  facilities  in 
question  is  being  utilized  for  Army  pro¬ 
curement;  and 

(8)  Any  other  pertinent  data. 

(b)  Consultation  with  Regional  Di¬ 
rectors,  Department  of  Labor,  and  for¬ 
warding  requests  to  Heads  of  Procuring 
Activities.  (1)  If  the  Contracting  Of¬ 
ficer  believes  that  the  requested  excep¬ 
tion  is  appropriate  under  the  circum¬ 
stances  and  necessary  to  meet  the  vital 
procurement  schedules,  he  will: 

(1)  Inform  the  appropriate  Regional 
Director  of  the  Wage  and  Hour  and  Pub¬ 
lic  Contracts  Division,  Department  of 
Labor,  of  the  request  for  exception  and 
the  necessity  therefor  (a  list  of  such  Re¬ 
gional  Directors  is  given  in  §  601.53). 

(ii)  After  joint  consideration  with 
such  Regional  Director,  if  still  of  the 
opinion  that  the  requested  exception,  is 
appropriate,  transmit  the  request,  to¬ 
gether  with  (a)  his  written  recommen¬ 
dation  relative  thereto,  (b)  a  statement 
of  all  the  information  upon  which  the 
recommendation  is  based  and  (c)  a  re¬ 
cital  of  the  steps  taken  in  compliance 
with  the  procedures  set  forth  in  para¬ 
graph  (a)  and  (b)  of  this  section  to  the 
Head  of  the  Procuring  Activity  con¬ 
cerned. 

(2)  This  procedure  of  consulting  with 
such  Regional  Directors  will  be  complied 
with  unless  such  compliance  would  result 
in  undue  delay.  The  Contracting  Officer, 
in  consulting  with  the  appropriate  Re¬ 
gional  Director,  will  furnish  the  Director 
any  pertinent  information  in  his  pos¬ 
session  which  the  Director  may  require 
for  rendering  a  report  in  connection  with 
the  need  for  the  exception  to  the  Ad¬ 
ministrator  of  the  Wage  and  Hour  and 
Public  Contracts  Divisions. 

(c)  Review  and  processing  of  requests 
by  Head  of  Procuring  Activity.  If  the 
Head  of  the  Procuring  Activity  concurs 
in  the  recommendation  of  the  Contract¬ 
ing  Officer,  after  review  of  the  request 
and  consideration  as  to  whether  the 
need  for  an  exception  can  be  avoided  by 
utilization  of  •  alternative  facilities,  he 
will  forward  the  request  to  the  Deputy 
Chief  of  Staff  for  Logistics,  Department 
of  the  Army,  Attn:  Labor  advisor,  to¬ 
gether  with: 

( 1 )  A  statement  of  all  pertinent  data. 

(2)  His  recommendation. 

(3)  A  draft  of  a  letter  setting  forth  the 
need  for  the  exception,  addressed  to  the 
Secretary  of  Labor  and  prepared  for  the 
signature  of  the  Secretary  of  the  Army. 

(4)  Accompanying  draft  of  a  Findings 
of  Fact  as  required  by  section  6  of  the 
act,  prepared  for  the  signature  of  the 
Secretary  of  the  Army. 


$  601.652  List  of  debarred,  ineligible, 
and  suspended  bidders,  (a)  The  con¬ 
solidated  list  issued  by  the  Office  of  the 
Assistant  Secretary  of  the  Army  (Logis¬ 
tics)  (Assistant  Judge  Advocate  Gen¬ 
eral)  in  accordance  with  §  590.601  of  this 
subchapter  will  include  the  following: 

(1)  Persons  or  firms  found  by  the 
Secretary  of  Labor  to  have  breached  or 
violated  contractual  representations  and 
stipulations  required  by  the  Walsh- 
Healey  Act,  published  by  the  Comptroller 
General. 

( 2 )  Persons  and  firms  which  have  been 
held  ineligible  to  be  awarded  contracts 
subject  to  the  Walsh-Healey  Act,  pub¬ 
lished  by  the  Department  of  Labor. 

(b)  This  information  is  published  for 
the  use  and  guidance  of  all  interested 
agencies  of  the  Department  of  the  Army. 
Contracting  officers  will  comply  with  the 
prohibitions  contained  in  the  list  pub¬ 
lished  by  the  Comptroller  General  relat¬ 
ing  to  firms  and  individuals  qualified  for 
the  reason  stated  in  paragraph  (a)  (1) 
of  this  section,  and  the  restrictions  con¬ 
tained  in  the  Department  of  Labor  Circu¬ 
lar  Letters  relating  to  firms  and 
individuals  disqualified  for  the  reasons 
stated  in  (2)  above,  prior  to  incorpora¬ 
tion  of  such  information  in  the  Depart¬ 
ment  of  the  Army  consolidated  list. 

§  601.653  Wage  and  Hour  and  Public 
Contracts  Divisions  of  the  United  States 
Department  of  Labor  Regional  Offices — 
Geographical  Jurisdictions  and  Ad¬ 
dresses  of  Regional  Directors. 

Region  I — Massachusetts,  New  Hampshire, 
Maine,  Vermont,  Connecticut,  Rhode  Is¬ 
land;  18  Oliver  Street,  Boston  10,  Mass. 
Region  II — New  York  and  New  Jersey;  U.  S. 
Parcel  Po6t  Building,  341  Ninth  Avenue, 
New  York  1,  N.  Y. 

Region  III — Delaware,  Maryland,  Pennsyl¬ 
vania;  Lafayette  Building,  437  Chestnut 
Street,  Philadelphia  6,  Pa. 

Region  IV — Alabama,  Florida,  Georgia,  Mis¬ 
sissippi,  South  Carolina;  Comer  Building, 
2026  Second  Avenue,  North  Birmingham 
3,  Ala. 

Region  V — Michigan  and  Ohio;  Engineers* 
Building,  1365  Ontario  Street,  Cleveland 
14,  Ohio. 

Region  VI — Illinois,  Indiana,  Minnesota, 
Wisconsin;  105  West  Adams  Street,  Chi- 
-  cago  3,  Ill. 

Region  VII — Colorado,  Iowa,  Kansas,  Mis¬ 
souri,  Nebraska,  North  Dakota,  South 
Dakota,  Wyoming;  Federal  Office  Building, 
911  Walnut  Street,  Kansas  City  6,  Mo. 
Region  VIII — Arkansas,  Louisiana,  New  Mex¬ 
ico,  Oklahoma,  Texas;  1114  Commerce 
Street,  Dallas  2,  Tex. 

Region  IX — Arizona,  California,  Idaho,  Mon¬ 
tana,  Nevada,  Oregon,  Utah,  Washington; 
329  Appraisers  Building,  630  Sansome 
Street,  San  Francisco  11,  Calif. 

Region  X — Kentucky,  Tennessee,  Virginia, 
West  Virginia;  U.  S.  Courthouse  Building, 
801  Broad  Street,  Nashville  3,  Tenn. 

North  Carolina — Not  included  in  any  region. 
Information  may  be  obtained  through 
North  Carolina  Department  of  Labor, 
Labor  Building,  P.  Box  1151,  Salisbury 
and  Edenton  Street,  Raleigh,  N.  C. 

Hawaii — Territorial  Representative;  Fed¬ 
eral  Building,  King  and  Richard  Streets, 
Honolulu  2,  T.  H. 

Alaska — Territorial  Representative;  Federal 
Building,  Post  Office  Box  1030,  Juneau, 
Alaska. 

Puerto  Rico  and  Virgin  Islands — Territorial 
Director;  Post  Office  Box  9061,  Santurce  29, 
P.  R. 


District  of  Columbia — Department  of  Labor 

Building;  14th  and  Constitution  Avenue, 

Washington  25,  D.  C. 

SUBPART  G — FAIR  LABOR  STANDARDS  ACT  OF 
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§  601.701  Basic  statute.  Section  6  (a) 
of  the  act  requires  every  employer  to  pay 
to  each  of  his  employees  “who  is  engaged 
in  commerce  or  in  the  production  of 
goods  for  commerce”  not  less  than  $1.00 
per  hour.  Section  7  (a)  of  the  act  pro¬ 
hibits  every  employer  from  employing 
any  of  his  employees  “who  is  engaged  in 
commeroe  or  in  the  production  of  goods 
for  commerce”  for  a  workweek  longer 
than  40  hours,  unless  such  employee  re¬ 
ceives  compensation  for  his  employment 
in  excess  of  such  40-hour  workweek  at  a 
rate  not  less  than  one  and  one-half  times 
the  regular  rate  at  which  he  is  employed. 
The  act  is  applicable  within  the  United 
States,  its  Territories  and  possessions. 
The  United  States  Supreme  Court  has 
ruled  that  the  act  is  applicable  to  the 
Bermuda  defense  area  leased  to  this 
country  in  1940.  The  provisions  of  sec¬ 
tions  6  and  7  of  the  act,  however,  do  not 
apply  with  respect  to  certain  categories 
of  employees  enumerated  in  the  act,  nor 
under  certain  circumstances  also  enu¬ 
merated  in  the  act. 

§  601.702  Suits  against  Government 
contractors.  Cost-plus-a-fixed-fee  con¬ 
tractors  and  subcontractors  should  be 
advised  that  immediately  upon  receipt  of 
process  in  any  legal  action  filed  against 
them  they  must  furnish  a  copy  of  all 
papers  to  the  Contracting  Officer.  The 
Contracting  Officer  will  make  immediate 
report  of  the  legal  action  direct  to  The 
Judge  Advocate  General,  Department  of 
the  Army,  Washington  25,  D.  C. 

§  601.703  Ruling  on  applicability  or 
interpretation.  Location  of  offices  of 
Regional  Directors  of  the  Wage  arid  Hour 
and  Public  Contracts  Division  of  the  De¬ 
partment  of  Labor  are  set  forth  in 
§  601.653. 

§  601.750  Regulations  of  the  Adminis¬ 
trator.  The  act  provides  that  tfce  Ad¬ 
ministrator  shall  by  regulation  define 
certain  terms  used  in  the  act  and  may 
grant  certain  exemptions  from  its  pro¬ 
visions.  Regulations  issued  by  the  Ad¬ 
ministrator,  as  revised  from  time  to  time, 
should  be  consulted  in  these  respects. 

§  601.751  Reimbursement  of  cost- 
plus-a-fixed-fee  contractors  for  pay¬ 
ments  in  accordance  with  the  act.  (a) 
Any  employee  who  violates  the  provisions 
of  sections  6  and  7  of  the  act  is 
liable  to  the  employee  or  employees  af¬ 
fected  in  the  amount  of  their  unpaid 
minimum  wages  or  their  unpaid  overtime 
compensation,  and  may  be  liable  in  an 
additional  equal  amount  as  liquidated 
damages;  and  in  the  event  the  employee 
institutes  suit  therefor,  the  costs  of  the 
action  and  a  reasonable  attorney’s  fee  as 
allowed  by  the  court.  Violations  also 
may  be  restrained  by  injunction  and  may 
subject  the  employer  to  criminal  penal¬ 
ties.  In  this  connection,  however,  at¬ 
tention  is  invited  to  the  Portal-to-Portal 
Act  of  1947  (Act  of  May  14,  1947;  29 
U.  S.  Code  251)  which  limits  the  liability 
of  an  employer  under  such  circum¬ 
stances. 


Wednesday,  March  20,  1957  FEDERAL  REGISTER  1839 


(b)  Determinations  of  the  liability  of 
the  Government  to  reimburse  Contrac¬ 
tors  for  any  amounts  paid  in  settlement 
of  claims  under  the  act  will  be  made  by 
the  Head  of  the  Procuring  Activity  after 
appropriate  coordination  with  the  Judge 
Advocate  General.  Attention  is  invited 
to  the  Comptroller  General’s  decision  of 
December  15,  1943  (B-38642,  23  Comp. 
Gen.  439)  to  the  effect  that  amounts  paid 
in  settlements  necessitated  a  compromise 
of  disputed  questions  of  law  or  fact,  pro¬ 
vided  that  such  settlements  are  in 
amounts  less  than  the  total  amounts  (in¬ 
cluding  liquidated  damages,  court  costs, 
and  attorneys’  fees)  which  would  be  re¬ 
quired  to  be  paid  in  the  event  the  em¬ 
ployee  sued  and  obtained  judgment  and 
.  that  it  is  administratively  determined 
that  the  settlement  in  each  instance  was 
fully  warranted  as  being  in  the  best  in¬ 
terest  of  the  Government.  Vouchers 
covering  such  payments  should  be  sup¬ 
ported  by  evidence  setting  forth  the  basis 
for  such  administrative  determination 
and  any  questions  of  law  with  respect  to 
the  application  of  the  act  should  be  de¬ 
termined  only  after  thorough  considera¬ 
tion  has  been  given  the  matter  by 
competent  Government  attorneys,  and  a 
showing  to  that  effect  should  also  be 
made  a  part  of  the  evidence  submitted 
with  the  vouchers. 

§  601.752  Investigations  and  inspec¬ 
tions.  (a)  The  act  provides  that  each 
employee  subject  to  the  act  must  make 
and  preserve  certain  records  of  the  per¬ 
sons  employed  by  him  and  of  the  wages, 
hours  and  other  conditions  and  practices 
of  employment  maintained  by  him.  The 
act  also  provides  that  the  Administrator, 
or  his  designated  representatives,  may 
investigate  and  gather  data  regarding 
the  wages,  hours,  and  other  conditions 
and  practices  of  employment  in  any  in¬ 
dustry  subject  to  the  act,  and  may  enter 
and  inspect  such  places  and  such  records, 
question  such  employees  and  investigate 
such  facts,  conditions,  practices,  or  mat¬ 
ters  as  he  may  deem  necessary  or  ap¬ 
propriate  to  determine  whether  any 
person  has  violated  any  provision  of  the 
act,  or  which  may  aid  in  the  enforcement 
of  the  act. 

(b)  With  respect  to  cost-plus-a-fixed- 
fee  contractors,  to  the  extent  consistent 
with  security  and  other  regulations  gov¬ 
erning  admission  to  visitors  to  plants  and 
projects,  representatives  of  the  Adminis¬ 
trator  should  be  accorded  access  to  the 
facilities  and  records  of  Department  of 
the  Army  contractors  for  the  purpose  of 
making  investigations  to  determine  ap¬ 
plicability  of  and  compliance  with  the 
act.  Investigations  will  be  conducted  at 
such  time  and  in  such  manner  as  to  in¬ 
terrupt  or  interfere  least  with  operations. 
They  should  be  confined  whenever  pos¬ 
sible  to  the  inspection  of  records  in  the 
office  of  the  Contractor.  Inspections  of 
the  areas  in  the  facility  where  construc¬ 
tion  or  production  is  in  progress  will  be 
held  to  a  minimum.  Necessary  inter¬ 
viewing  of  employees  should,  whenever 
possible,  be  conducted  outside  work 
hours  or  at  such  other  times  as  will  in¬ 
terfere  least  with  construction  or  pro¬ 
duction  operations.  The  Administrator 
has  stated  that  his  investigators  will  ad¬ 


vise  cost-plus-a-fixed-fee  contractors 
approximately  1  week  before  they  plan 
to  arrive  at  the  project  to  make  an  in¬ 
vestigation  under  the  act. 

SUBPART  H — NONDISCRIMINATION  IN 
EMPLOYMENT 

§  601.804  Special  requirements  or 
emergencies.  Requests  for  authority  to 
omit  the  nondiscrimination  clause  shall 
be  transmitted  in  quadruplicate,  through 
channels,  to  the  Deputy  Chief  of  Staff 
for  Logistics,  Department  of  the  Army, 
Attn:  Labor  Advisor.  Requests  shall  be 
in  a  form  suitable  for  transmission  to 
the  President’s  Committee  on  Govern¬ 
ment  Contracts.  Such  requests  shall  set 
forth  in  detail  the  facts  concerning  the 
procurement  in  question,  the  need  for 
an  exemption,  and  the  efforts  made  by 
the  Contracting  Officer  and  the  Procur¬ 
ing  Activity  to  effect  the  procurement 
without  an  exemption.  Where  appropri¬ 
ate,  request  should  also  set  forth  facts 
concerning  general  impact  which  would 
result  from  failure  to  secure  contracts 
with  the  contractor  concerning  whom 
the  request  is  made. 

§  601.806  Administration.  Command¬ 
ing  general,  ZI  armies.  Military  District 
of  Washington  and  the  head  of  each 
technical  service  shall  appoint  a  Labor 
Compliance  Officer  to  supervise  the  non¬ 
discrimination  program.  A  Field  Labor 
Compliance  Officer  will  be  appointed  at 
each  major  field  procurement  office  to 
handle  all  investigations  of  alleged  vio¬ 
lations  of  the  nondiscrimination  clause. 
In  appointing  such  officers.  Heads  of  Pro¬ 
curing  Activities  and  procurement  offices 
should  normally  utilize  their  existing 
labor  relations  personnel. 

§  601.806-1  Educational  responsibili¬ 
ties.  Contracting  Officers  are  respon¬ 
sible  for  notifying  prospective  Contrac¬ 
tors  of  the  nondiscrimination  program. 
This  may  be  done  by  appropriate  corre¬ 
spondence  or  giving  such  Contractors  an 
edition  of  “How  to  Sell  to  the  Depart¬ 
ment  of  Defense”  which  outlines  the 
policy  of  the  Government  with  respect 
to  nondiscrimination  in  employment.  In 
addition.  Contracting  Officers  may  ex¬ 
plain  the  nondiscrimination  program 
during  discussions  with  Contractors  or 
potential  Contractors. 

§  601.806-2  Posting  of  notices.  Con¬ 
tracting  Officers  shall  transmit  the 
posters  to  Contractors  by  a  letter 
substantially  as  follows: 

In  accordance  with  Executive  Order  No. 
10557,  signed  by  the  President  on  September 
3, 1954,  your  contract  with  the  Department  of 
the  Army  contains  a  provision  in  which  you 
agree  not  to  discriminate  against  any  em¬ 
ployee,  or  applicant  for  employment,  because 
of  race,  religion,  color,  or  national  origin. 
Further,  you  have  agreed  to  Insert  this  pro¬ 
vision  in  appropriate  subcontracts : 

Your  contract  also  requires  you  to  display 
In  conspicious  places,  available  to  employees 
and  applicants  for  employment,  posters,  set¬ 
ting  forth  the  provisions  of  the  nondiscrimi¬ 
nation  clause. 

I  have  inclosed  copies  of  the  poster  which 
you  have  agreed  to  display.  Upon  request, 
I  shall  supply  additional  copies  for  subcon¬ 
tractors  who  are  subject  to  this  poster 
requirement. 

If  you  have  any  questions  concerning  your 
obligations  under  the  nondiscrimination 


clause  or  display  of  the  posters,  please  do  not 
hesitate  to  call  on  me. 

§  601.806-3  Compliance  reviews — (a) 
Routine  reviews: 

(1)  Contractor  and  subcontractor 
compliance.  Inspection  of  contractor 
and  subcontractor  administration  shall 
include  reviews  of  compliance  with  the 
nondiscrimination  clauses  in  their  con¬ 
tracts.  These  reviews  shall  include: 

(1)  Verification  that  nondiscrimina¬ 
tion  posters  are  appropriately  displayed; 

(ii)  Ascertainment  that  the  nondis¬ 
crimination  clause  is  included  in  all  sub¬ 
contracts  not  exempted  by  the  clause; 

(iii)  Examination  of  employment  ap¬ 
plication  forms  and  referral  forms  from 
employment  agencies  to  insure  that  they 
do  not  contain  questions,  the  answers  to 
which  give  rise  to  suspicion  of  discrimi¬ 
natory  action;  and 

-  (iv)  Examination  of  the  Contractor’s 
published  policy  against  discrimination 
in  employment  by  reason  of  race,  color, 
creed  to  national  origin;  and  assurance 
that  such  policy  has  been  communicated 
to  all  echelons  of  management. 

(2)  Contracting  Officers.  Inspections  • 
of  Contracting  Officer  activities  should 
include  review  of  actions  of  Contracting 
Officers  and  their  representatives  in  edu¬ 
cating  contractors  as  to  their  non-dis¬ 
crimination  responsibilities  and  in  mak¬ 
ing  inspections  for  compliance  review 
actions  set  forth  in  §  601.806-3  (a)  (1). 

(3)  Reporting.  Any  deficiencies 
found  as  a  result  of  routine  compliance 
reviews  which,  standing  alone,  do  not 
indicate  a  violation,  e.  g.,  inadvertent 
failure  to  post  the  required  nondiscrimi-  . 
nation  poster,  should  be  corrected  by 
the  Contracting  Officer.  Report  of  re¬ 
view  in  such  cases,  including  description 
of  corrective  action  taken  to  effect  com¬ 
pliance,  will  be  submitted  in  quadrupli¬ 
cate,  through  channels,  to  the  Deputy 
Chief  of  Staff  for  Logistics,  Department 
of  the  Army,  Attn :%  Labor  Advisor  in  form 
suitable  for  transmission  through  chan¬ 
nels  to  the  President’s  Committee  on 
Government  Contracts.  Names  of  con¬ 
tractors  involved  need  not  be  furnished. 
In  the  event  that  deficiencies  found  as  a 
result  of  these  routine  compliance  re¬ 
views  suggest  the  existence  of  violations 
of  the  nondiscrimination  clause,  the  re¬ 
port  of  review  should  be  referred  to  the 
Labor  Compliance  Officer  of  the  Procur¬ 
ing  Activity  (§  601.806)  for  complete 
investigation  in  accordance  with 

§  12.806-4  of  this  title.  The  review  in 
these  cases  shall  be  considered  the  “com¬ 
plaint”  referred  to  in  §  12.806-4  of  this 
title  and  §  601.806-6. 

(b)  Army  or  technical  service  Labor 
Compliance  Officers  may  receive  requests 
to  conduct  special  reviews  of  Contractor 
performance.  The  primary  purpose  of 
these  reviews  will  be  to  develop  informa¬ 
tion  concerning  the  progress  being  made 
under  the  nondiscrimination  program. 
Reports  of  these  special  reviews  will  be 
transmitted,  through  channels,  to  the 
Deputy  Chief  of  Staff  for  Logistics,  De¬ 
partment  of  the  Army,  Attn:  Labor  Ad¬ 
visor.  Reviews  may  include  the  follow¬ 
ing: 

(1)  Examination  of  blank  employment 
application  and  other  personnel  forms 
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used  by  Contractor  for  discriminatory 
questions  or  materials. 

(2)  Visits  to  local  employment  offices 
of  the  United  States  Employment'  Serv¬ 
ice,  to  determine  what  requests  the  Con¬ 
tractor  files  with  them  and  their  expe¬ 
rience  as  to  Contractor  hiring  of 
members  of  minority  groups. 

(3)  Check  of  Contractor  compliance 
with  the  poster  requirement  and  inser¬ 
tion  of  nondiscrimination  clause  in 
subcontracts. 

(4)  Discussion  with  the  Contractor 
and/or  his  personnel  officers  to  ascer¬ 
tain  his  participation  and  experiences 
under  the  nondiscrimination  program. 
The  discussions  should  include  employ¬ 
ment,  training,  promotion,  grades  of 
jobs  open  to  members  of  known  minority 
groups,  any  changes  in  policy,  any 
changes  planned  by  the  Contractor,  and 
Contractor  suggestion  for  furtherance 
of  the  nondiscrimination  program. 

(5)  Discussions  with  representatives 
of  at  least  one  local  known  minority 
group  organization  concerning  degree 
of  participation  in  the  nondiscrimina¬ 
tion  program  in  the  community,  includ¬ 
ing  participation  of  company  being  sur¬ 
veyed.  Should  any  organization  have  a 
complaint  it  should  be  pointed  out  that 
the  purpose  of  the  survey  is  purely  in¬ 
formational,  and  that  any  complaint 
should  be  submitted  to  the  President’s 
Committee  on  Government  Contracts. 

(6)  If  there  is  a  State  or  local  non¬ 
discrimination  authority,  discussions 
with  officials  of  such  authority  concern¬ 
ing  the  Contractor’s  participation  in  the 
nondiscrimination  program. 

§  601.806-6  Processing  of  complaints. 
(a)  Any  complaint  and  all  requests  for 
investigations  as  a  result  of  compliance 
reviews  (§  601.806-3  (a))  shall  be  re¬ 
ferred  to  the  appropriate  army  or  tech¬ 
nical  service  Labor  Compliance  Officer. 
If  it  appears  that  a  complaint  cannot 
be  disposed 'of  by  education  and  where 
appropriate  by  mediation,  conciliation, 
or  persuasion,  such  Labor  Compliance 
Officer  will  direct  an  investigation  of 
the  case.  If  there  is  doubt  as  to  the 
agency  with  primary  interest,  the  case 
will  be  transmitted  through  channels  to 
the  Deputy  Chief  of  Staff  for  Logistics, 
Department  of  the  Army,  Attn:  Labor 
Advisor. 

(b)  In  investigating  a  complaint.  Field 
Labor  Compliance  Officer  will  take  the 
following  actions  where  applicable: 

( 1 )  Inform  all  parties  involved  that  he 
is  acting  on  behalf  of  the  Department  of 
the  Army  in  carrying  out  the  President’s 
nondiscrimination  program. 

(2)  Throughout  the  investigation  he 
should  be  alert  to  opportunities  for 
settling  the  matter  by  conciliatory  means. 
If  it  appears  that  the  complaint  can  be 
disposed  of  by  conciliation  and  media¬ 
tion,  the  Field  Compliance  Officer  may 
encourage  the  parties  to  meet  and  resolve 
their  differences.  If  the  case  is  thus  ad¬ 
justed  a  report,  describing  the  under¬ 
standing  reached  should  be  submitted  in 
accordance  with  the  procedures  set 
forth  in  §  601.806-7.  This  report  should 
include  copies  of  any  documents  perti¬ 
nent  to  the  understanding  reached  (e.  g„ 
memorandum  of  agreement,  exchange  of 
letters) . 


•  (3)  Check  and  report  Contractor’s 
compliance  with  the  contract  require¬ 
ment  that  nondiscrimination  posters  be 
displayed.  In  the  event  of  noncompliance 
the  report  should  include  the  Contrac¬ 
tor’s  reasons  therefor  and  other  pertinent 
facts. 

(4)  All  cases  which  are  not  adjusted 
by  conciliatory  means  should  be  investi¬ 
gated  in  such  a  manner  as  to  develop  all 
pertinent  information  available.  The 
following  is  a  check  list  of  items  which 
should  be  included  in  the  Field  Labor 
Compliance  Officer’s  report  of  investiga¬ 
tion  where  applicable.  This  list  is  not  to 
be  considered  as  limiting  the  report  to 
the  items  enumerated. 

(i)  Statements  of  all  parties,  their 
representatives,  and  material  witnesses, 
including  complainant,  any  minority 
group  organization  representing  him, 
and  any  representatives  of  the  Contrac¬ 
tor  who  dealt  with  the  complainant. 

(ii)  Statement  setting  forth  facts  to 
show  whether  the  alleged  discrimination 
is  “in  connection  with  the  performance 
of  work  under”  a  Government  contract. 

(iii)  Statement  of  whether  the  Con¬ 
tractor  has  included  the  nondiscrimina¬ 
tion  provision  in  subcontracts  where 
required. 

(iv)  Copies  of  summaries  of  Contrac¬ 
tor’s  advertisements,  forms,  or  records 
which  furnish  evidence  of  discrimination 
against  the  complainant  or  recent  dis¬ 
criminatory  practices  or  policies. 

(v)  Summary  of  any  actions  taken  via 
labor-management  grievance  procedures 
concerning  the  case. 

(vi)  Review  of  State  or  municipal 
nondiscrimination  authority’s  past  ex¬ 
perience  with  the  Contractor  on 
compliance. 

(vii)  Description  of  the  system  used  by 
the  employer  with  respect  to  hiring,  up¬ 
grading,  layoff,  demotion,  termination, 
transfer,  pay  or  selection  for  training 
or  apprenticeship;  and  statement 
whether  the  action  taken  with  respect 
to  complainant  was  in  accordance  with 
the  system;  and  the  reason  for  any 
divergence  therefrom. 

(viii)  Factual  statement  of  complain¬ 
ant’s  qualifications  or  lack  thereof  with 
respect  to  the  position,  pay  training,  or 
transfer  sought,  demotion,  layoff  ,m  termi¬ 
nation,  or  reduction  in  pay. 

(ix)  Verification  that  the  Contractor 
had  the  vacancy  sought  by  complainant. 

(x)  Statement  of  Contractor’s  treat¬ 
ment  of  others  of  the  same  minority 
group  as  complainant. 

(xi)  Recommendations  for  finding  on 
whether  the  Contractor  is  in  compliance. 

(xii)  Recommendations  as  to  future 
action  with  respect  to  the  Contractor. 

(5)  (i)  In  order  to  obtain  the  infor¬ 
mation  set  forth  in  subparagraph  (4) 
of  this  paragraph,  or  other  pertinent 
information,  it  may  be  necessary  to  as¬ 
certain  the  race,  religion,  color,  or 
national  origin  of  various  persons.  Such 
inquiries  should  not  be  made  where  it 
appears  that  they  may  provoke  resent¬ 
ment  or  embarrassment. 

(ii)  Field  Labor  Compliance  Officers 
should,  in  the  conduct  of  investigations 
and  reviews,  endeavor  to  avoid  unneces¬ 
sary  interference  with  Contractor  per¬ 
sonnel  of  industrial  relations. 


(iii)  If  advice  or  guidance  is  needed 
concerning  further  steps  to  be  taken  in 
the  investigation,  a  request  for  such  ad¬ 
vice  or  guidance,  accompanied  by  an 
interim  report  of  the  facts  developed, 
may  be  transmitted  through  channels  to 
the  Deputy  Chief  of  Staff  for  Logisitcs, 
Department  of  the  Army,  Attn:  Labor 
Advisor. 

§  601.806-7  Reporting  channels.  Re¬ 
ports  will  be  prepared  to  reach  the  army 
or  technical  service  Labor  Compliance 
Officer  in  quintuplet.  They  should  be 
suitable  and  proper  for  transmission  to 
the  President’s  Committee  on  Govern¬ 
ment  Contracts.  In  cases  of  non- 
compliance  with  the  provision  of  the 
nondiscrimination  clause,  the  report  will 
include  all  efforts  made  by  the  Field 
Labor  Compliance  Officer  and  the  office 
of  the  Head  of  the  Procuring  Activity  to 
effectuate  compliance.  The  foregoing 
items  shall  be  forwarded,  along  with  a 
copy  of  the  Field  Labor  Compliance  Of¬ 
ficer’s  report,  through  channels,  to  the 
Deputy  Chief  of  Staff  for  Logistics,  De¬ 
partment  of  the  Army,  Attn:  Labor 
Advisor. 

§  601.850  Contact  with  the  Presidents 
Committee.  There  will  be  no  contacts 
by  Army  personnel  with  the  President’s 
Committee  on  Government  Contracts  or 
its  staff  except  after  coordination  with 
the  Deputy  Chief  of  Staff  for  Logistics, 
Department  of  the  Army,  Attn:  Labor 
Advisor.  In  case  of  emergency  such  co¬ 
ordination  may  be  made  by  telephone. 

SUBPART  I — EMPLOYMENT  RESTRICTIONS  FOR 
SECURITY  PURPOSES 

§  601.950  Administration.  '  Adminis¬ 
trative  implementation  of  the  policy 
governing  the  security  clearance  of  pri¬ 
vate  Contractor  employees  and  industrial 
facilities  is  set  forth  in  detail  in  AR 
380-131. 

SUBPART  O — REMOVAL  OF  ITEMS  FROM  FACILI¬ 
TIES  AFFECTED  BY  WORK  STOPPAGES 

§  601.1501  Basic  considerations.  Pol¬ 
icy  and  procedure  governing  the  removal 
of  items  from  facilities  affected  by  work 
stoppages  prescribe  that  principal  re^ 
liance  with  respect  to  such  removals  be 
placed  on  cooperative  arrangements  and 
voluntary  concurrence.  In  this  connec¬ 
tion,  it  is  emphasized  that  the  Depart-  ■ 
ment  of  Defense  Policy  Governing  Par¬ 
ticipation  in  Industrial  Labor  Relations 
Matters  Affecting  Military  Procurement, 
provides  that  agencies  of  the  Depart¬ 
ment  shall  remain  impartial  in,  and  shall 
refrain  from  taking  a  position  on  the 
merits  of,  a  labor  dispute  and  shall  not' 
undertake  the  mediation  of  such  a  dis¬ 
pute.  Removal  of  items  by  Procuring 
Activities  will  be  in  accordance  with  that 
expressed  pqjjcy. 

§  601.1550  Determination  of  urgency. 
Before  action  leading  to  the  removal  of 
any  item  is  initiated,  assurance  will  be 
secured  that  the  item  in  question  is  ur¬ 
gently  needed.  Among  the  factors  to  be 
considered  in  determining  urgency  are: 

(a)  Whether  the  product  is  in  such 
short  supply  that  unless  it  is  removed 
there  will  be  a  failure  to  meet  schedules 
for  urgently  needed  military  items. 

—  (b)  Whether  there  are  alternative 
sources  of  supply  of  such  products  rea- 
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sonably  available  to  furnish  the  particu¬ 
lar  item  within  the  time  within  which 
delivery  is  required. 

§  601.1551  Administrative  procedure. 
Where  urgency  is  clearly  established. 
Procuring  Activities  may  seek  the  re¬ 
moval  of  military  items  from  facilities 
affected  by  a  work  stoppage  in  accord¬ 
ance  with  the  following  procedures: 

(a)  An  attempt  will  be  made  to  work 
out  an  arrangement  with  plant  manage¬ 
ment  and  the  local  union  involved  for  the 
removal  of  the  required  items  by  the 
shipping  means  normally  used  by  the 
company. 

(b)  If  the  course  prescribed  in  para¬ 
graph  (a)  of  this  section  is  not  success¬ 
ful,  an  effort  will  be  made  to  obtain  the 
concurrence  of  both  parties  to  the  labor 
dispute  for  removal  of  the  items  by  mili¬ 
tary  vehicles  and,  if  necessary,  by  mili¬ 
tary  personnel. 

(c)  If  the  procedures  prescribed  in 
paragraph  (a)  and  (b)  of  this  section 
fail,  and  upon  a  determination  by  the 
Head  of  the  Procuring  Activity  that  ad¬ 
ditional  efforts  should  be  made  to  ac¬ 
complish  removal  of  the  items  in  ques¬ 
tion,  the  Head  of  the  Procuring  Activity 
will  submit  the  matter  to  the  Deputy 
Chief  of  Staff  for  Logistics,  Department 
of  the  Army,  Attn:  Labor  Advisor,  with 
appropriate  recommendation  and  com¬ 
ment  to  insure  effective  and  coordinated 
action.  Such  submission  will  include 
the  following  information: 

(1)  Name,  address,  and  telephone 

number  of  company  from  which  items 
are  to  be  removed. 

(2)  Name,  address,  and  telephone 

number  of  company  official  who  may  be 
contacted  for  purposes  of  effectuating  re¬ 
moval. 

(3)  Identification,  address,  and  tele¬ 
phone  number  of  local  union. 

(4)  Name,  address,  and  telephone 

number  of  local  union  official  who  may  be 
contacted  for  purposes  of  effectuating 
removal. 

(5)  Brief  statement  relating  to  the 
reasons  for  the  necessity  of  removing  the 
items  in  question. 

(6)  Description  of  items  to  be  re¬ 
moved:  nature  of  items,  amount,  ap¬ 
proximate  weight,  purchase  order  num¬ 
ber,  and  shop  order  number. 

(7)  Amount  of  work  required  prepar¬ 
atory  to  shipment  of  items. 

(8)  Mode  of  transportation  by  which 
items  are  to  be  removed. 

(9)  Destination  of  items. 

(d)  All  action  taken  pursuant  to  para¬ 
graphs  (a)  and  (b)  of  this  section,  will 
be  reported,  through  channels,  to  the 
Deputy  Chief  of  Staff  for  Logistics,  De¬ 
partment  of  the  Army,  Attn:  Labor  Ad¬ 
visor. 

t  §  601.1552  Coordination,  (a)  Where 
two  or  more  Procuring  Activities  are,  or 
may  become  involved  in  the  removal  of 
urgent  items  from  a  facility  affected  by  a 
work  stoppage,  ’  efforts  will  be  made  by 
the  Procuring  Activities  concerned  to 
agree  on  a  single  Procuring  Activity, 
where  practicable,  to  effectuate  removal 
arrangements. 

(b)  In  situations  affecting  one  or  both 
of  the  other  military  departments,  re¬ 
moval  arrangements  should  be  similarly 


coordinated,  where  practicable,  by  the 
Procuring  Activities  involved,  with  rep¬ 
resentatives  of  other  military  depart¬ 
ments. 

§  601.1553  Avoidance  of  detrimental 
incidents.  It  is  emphasized  that  the  ex¬ 
press  policy  of  the  Department  of  De¬ 
fense  with  respect  to  the  removal  of 
items  from  facilities  affected  by  work 
stoppages  is  to  avoid  the  use  of  force  or 
the  appearance  of  force,  and  care  will 
be  taken  to  prevent  the  occurrence  of 
incidents  detrimental  to  harmonious  re¬ 
lations  with  labor  and  management. 

SUBPART  P — PROCUREMENT  OF  STEVEDORING 
SERVICES  DURING  LABOR  DISPUTES 

§  601.1650  Basic  policy.  It  is  the  pol¬ 
icy  of  the  Department  of  the  Army  to 
procure  stevedore  services  by  contrast 
with  commercial  stevedoring  firms  ex¬ 
cept  where  military  considerations  make 
it  evident  that  the  best  interests  of  the 
.Government  wlil  be  served  by  the  em¬ 
ployment  of  direct-hire  Civil  Service 
workers. 

§  601.1651  Procedure.  Wherever  ste¬ 
vedoring  services  are  furnished  by  Con¬ 
tractors  to  any  Army  installation  and 
the  performance  under  the  contract,  al¬ 
though  urgently  required,  is  delayed 
through  a  labor  dispute,  the  following 
will  govern: 

(a)  Attempt  will  first  be  made  to  have 
management  and  labor  voluntarily  agree 
to  exempt  military  supplies  from  the  la¬ 
bor  dispute  by  continuing  the  movement 
of  such  material. 

(b)  If  a  voluntary  arrangement  can¬ 
not  be  obtained  and  diversion  of  the  ves¬ 
sel  to  another  port  is  impracticable,  then 
the  command  will  consider  contracting 
with  reliable  alternative  sources  of  sup¬ 
ply  within  the  stevedoring  industry. 

(c)  To  the  extent  stevedoring  serv¬ 
ices  cannot  be  secured  by  the  method  of 
alternate  Contractors  described  in  para¬ 
graph  (b)  of  this  section,  then  Civil 
Service  stevedors  will  be  utilized  to  per¬ 
form  the  work  hitherto  performed  by 
contract  stevedores. 

(d)  To  the  extent  that  methods  pre¬ 
scribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section  are  unsuccessful,  then  the 
command  will  utilize  military  personnel 
to  handle  the  cargo  which  was  being 
handled  by  contract  stevedores  prior  to 
the  labor  dispute.  To  the  maximum  ex¬ 
tent  possible,  the  use  of  military  per¬ 
sonnel  will  be  avoided  and  such  person¬ 
nel  will  be  used  only  as  a  last  resort. 

§  601.1652  Notifications.  Where  the 
exigency  of  a  situation  requires  devia¬ 
tions  from  the  policies  outlined  above, 
the  Deputy  Chief  of  Staff  for  Logistics, 
Department  of  the  Army,  Attn:  Labor 
Advisor,  will  be  notified  through  chan¬ 
nels,  of  the  actions  taken  including  justi¬ 
fications  therefor. 

7.  Section  606.110  is  added,  paragraph 
(d)  is  added  to  §  606.206-1,  and  para¬ 
graph  (d)  of  §  606.206-3  is  revised,  as 
follows: 

§  606.110  Profit  and  fee  considera¬ 
tions.  (a)  Profit  or  fee  allowances  will 
be  determined  separately  under  each 
contract,  and  “across-the-board”  agree¬ 
ments  with  contractors  as  to  rates  of 


profit  or  fee  will  not  be  made.  The  de¬ 
termination  of  a  fair  and  reasonable 
profit  or  fee  is  a  matter  of  sound  busi¬ 
ness  judgment.  There  are  no  conclu¬ 
sive  rules  or  formulas  which  would  be 
suitable  for  uniform  application;  how¬ 
ever,  in  arriving  at  a  fair  and  reasonable 
profit  or  fee,  the  following  factors  should 
be  considered : 

(1)  Type  of  contract. 

(2)  Performance  risks.  * 

(3)  Record  of  efficiency  in  production. 

(4)  Character  and  extent  of  subcon¬ 
tracting. 

(5)  Reliability  of  contractor’s  cost  es¬ 
timates. 

(6)  Equipment,  facilities,  or  financial 
assistance  furnished  by  the  Government. 

(7)  Invested  capital. 

(8)  Possible  present  or  future  benefit 
to  the  contractor. 

(9)  Value  added  by  the  manufactur¬ 
ing  processes. 

(10)  Contingency  factors. 

(b)  Fee  allowances  will  not  exceed  the 
limitations  set  forth  in  §  3.404-3  (c)  of 
this  title. 

§  606.206-1  Definitions.  •  *  • 

(d)  Supply  schedule.  A  supply  sched¬ 
ule  is  a  comprehensive  summary  of  per¬ 
tinent  contractual  information  and  or¬ 
dering  instructions  relating  to  an  open- 
end  contract. 

§  606.206-3  Numbered  contracts  *  *  • 

(d)  An  authenticated  copy  will  be  for¬ 
warded  to  the  Disbursing  Officer  for  his 
files,  except  that  where  an  open-end 
contract  is  involved  a  supply  schedule 
may  be  used  in  lieu  of  the  authenticated 
copy  of  the  contract. 

8.  Section  606.210,  paragraphs  (t)  and 
(u)  of  §  606.705,  and  paragraph  (c)  of 
§  606.713  are  added  as  follows: 

§  606.210  Information  releases  by 
Contractors.  Prior  to  making  an  award 
of  a  contract  for  supplies  or  services,  the 
Contracting  Officer  will  insure  that  the 
prospective  Contractor  has  a  copy  or,  and 
is  familiar  with,  The  Contents  of  De¬ 
partment  of  Defense  Directive  5230.3 
(Reissue  of  DOD  Dir.  No.  700.05-3  dated 
18  January  1952).  The  purpose  of  this 
Directive  is  to  provide  public  informa¬ 
tion  security  guidance  governing  the 
public  release  of  information  by  manu¬ 
facturers  holding  Army,  Navy  or  Air 
Force  contracts.  If  a  copy  of  DOD  Di¬ 
rective  5230.3  is  not  available,  copies  of 
the  following  paragraphs,  a  through  f, 
will  be  furnished  the  prospective  Con¬ 
tractor: 

V.  Releasable  and  Non -Releasable 
Information 

a.  Manufacturers  who  receive  from  the  De¬ 
partments  of  the  Army,  Navy,  and  Air  Force 
.awards  of  classified  or  unclassified  contracts, 
letters  of  intent  or  supplemental  agreements 
for  production  of  military  equipment  or  sup¬ 
plies  or  for  Increased  production  of  materials 
now  being  produced  may  release  to  the  public 
information  of  the  following  general  nature 
concerning  any  individual  contract  without 
further  specific  clearance  by  Department  of 
Defense : 

( 1 )  A  statement  that  a  contract  (or  letter 
of  Intent)  has  been  received. 

(2)  Type  of  item  in  general  terms  (i.  e., 
aircraft  of  standard  types,  tanks,  trucks,  am¬ 
munition,  clothing,  etc.)  provided  that  the 
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designation  of  the  Item  or  equipment  itself 
is  not  classified. 

(3)  In  the  case  of  unclassified  negotiated 
or  formally  advertised  contracts,  releases  may 
Include  the  name  of  the  purchasing  office,  a 
brief  description  of  the  commodity  or  serv¬ 
ice,  quantity,  and  dollar  amount  of  the  con¬ 
tract. 

(4)  A  statement  that  workers  in  certain 
fields  are  required.  Number  of  additional 
personnel  needed  by  the  plant  may  be  an¬ 
nounced. 

( 5 )  .  Subject  to  restriction  listed  in  this 
guidance,  a  contractor  may  advertise  for  bids 
from  prospective  subcontractors  for  com¬ 
ponent  parts  or  services  In  those  cases  where 
the  subsequent  contract  Itself  will  be  un¬ 
classified. 

(0)  Information  previously  officially  ap¬ 
proved  for  release. 

b.  Contractors  will  not  release  to  the  pub¬ 
lic  information  of  the  following  nature  con-  i 
:ernlng  such  contracts,  unless  specifically 
approved  and  cleared  by  the  Security  Re¬ 
view  Branch,  Office  of  Public  Information, 
Office  of  the  Secretary  of  Defense,  Washing¬ 
ton  25,  D.  C.  ^ 

( 1 )  Production  schedules,  future  planning 
on  production  schedules,  or  rates  of  delivery. 

(2)  Information  on  sources  of  supply, 
quantities  and  qualities  of  strategic  or  crit¬ 
ical  supplies  and  movements,  assembly  or 
storage  of  supplies  or  materiel. 

.  (3)  -Information  on  sabotage  attempts  or 
plant  security  measures. 

(4)  Information  on  any  research  and/or 
development  contracts. 

(5)  Information,  including  any  photo¬ 
graph,  sketch  or  plan  concerning  first  models 
of  weapons  or  equipment,  outstanding  pro¬ 
duction  achievements,  or  performance  of 
weapons  or  equipment. 

(6)  Information  on  material  for  shipment 
to  allied  governments  under  MDAP,  NATO, 
etc. 

(7)  Movement  of  military  aircraft.  (This 
restriction  is  applicable  to  all  cases,  including 
those  where  actual  movement  order  is  un¬ 
classified.  The  action  is  to  reduce  unauthor¬ 
ized  disclosure  of  aircraft  deliveries,  modifi¬ 
cation  and  conversion  programs.) 

(8)  Movement  of  naval  vessels,  unless  ap¬ 
proved  by  the  responsible  commander. 

(9)  Classified  information. 

c.  A  subcontractor  or  branch  plant  involved 
in  military  production  programs  also  may 
release  information  subject  to  paragraphs  a 
and  b  ajpove,  provided  he  does  not: 

( 1 )  Indicate  he  is  the  sole  supplier. 

(2)  Indicate  the  percentage  of  the  prime 
contractor’s  requirements  he  provides  in 
terms  of  quantity  or  dollar  value. 

(3)  Reveal  rates  of  production  or  deliver¬ 
ies. 

d.  Manufacturers  outside  the  continental 

United  States  may,  after  initial  public  release 
by  the  Secretary  of  Defense,  release  to  the 
public  information  subject  to  the  provisions 
of  this  guidance.  For  initial  release  the  con¬ 
tracting  agency  should  forward  pertinent 
information  regarding  the  contract,  together 
with  the  manufacturer’s  proposed  release, 
through  the  Departments  of  the  Army,  Navy, 
or  Air  Force,  as  the  case  may  be,  to  the 
Secretary  of  Defense.  The  Office  of  Public 
Information  will  make  the  original  release 
if  appropriate.  -v 

e.  In  order  that  manufacturers  holding 
classified  contracts  may  make  state  of  busi¬ 
ness  reports  to  stockholders,  stock  exchange, 
etc.,  the  total  company-wide  dollar  value  of 
backlog  may  be  released  provided: 

(1)  That  only  the  Department  of  Defense 
total  is  used  and  not  broken  down  by  in¬ 
dividual  military  service  or  item. 

(2)  That  the  release  does  not  reveal  the 
quantity  or  volume  of  individual  orders. 

(3)  That  the  report  is  not  made  for  periods 
of  less  than  three  months. 

t.  In  case  of  doubt  as  to  the  releaseability 
of  Information,  contractors,  factories,  sub¬ 


contractors,  etc.,  may  contact  the  Security 
Review  Branch  for  advice,  or  may  refer  to  the 
contracting  agency. 

§  606.705  Functions  to  be  performed 
by  Small  Business  Specialists  in  the  De¬ 
partment  of  the  Army  Small  Business 
Program.  •  *  * 

(t)  The  Small  Business  Specialist  or 
the  Small  Business  Representative  of  the 
purchasing  office  of  issuance  will  review 
the  entries  in  items  1  through  22  on 
DA  Form  1877,  received  by  him  in  ac¬ 
cordance  with  §  591.250  (b)  of  this  sub¬ 
chapter,  to  assure  that  Small  Business 
has  been  afforded  an  equitable  oppor¬ 
tunity  to  compete  for  the  procurement. 
In  the  event  that  the  Small  Business 
Specialists  or  the  Small  Business  Repre¬ 
sentative  at  the  purchasing  office  con¬ 
siders  that  an  equitable  opportunity  to 
compete  for  the  procurement  has  not 
been  afforded  Small  Business,  he  will 
bring  to  the  attention  of  the  Command¬ 
ing  Officer  of  the  purchasing  office  the 
points  in  question  so  that  corrective 
action  can  be  .  taken.  The  original  DA 
Form  1877  will  then  be  completed  and 
signed  by  the  Small  Business  Specialist 
or  Small  Business  Representative  at  the 
purchasing  office  in  accordance  with  the 
instructions  contained  in  §  606.713  (c) 
(2)  and  forwarded  to  the  Senior  Small 
Business  Specialist  at  the  headquarters 
of  the  head  of  the  appropriate  procuring 
activity  (5  1.201-4  of  this  title).  One 
copy  will  be  retained  as  a  reference  by 
the  Small  Business  Specialist  or  the 
Small  Business  Representative  at  the 
purchasing  office  for  three  months  after 
the  award  of  the  contract  or  the  com¬ 
pletion  of  action  on  the  Invitation  for 
Bids  or  Request  for  Proposals.  The 
second  copy  will  be  signed  by  the  pur¬ 
chasing  office’s  Small  Business  Specialist 
or  Small  Business  Representative  and  re¬ 
turned  to  the  Contracting  Officer  for  re¬ 
tention  in  the  permanent  contract  file. 

(u)  The  Senior  Small  Business  Spe¬ 
cialist  at  the  Headquarters  of  the  Head 
of  the  appropriate  activity  (§  1.201-4  of 
this  title)  will  utilize  the  completed  orig¬ 
inal  of  DA  Form  1877  to  analyze  pre¬ 
award  activities,  (1)  to  insure  that  small 
business  has  been  afforded  an  equitable 
opportunity  to  compete  for  the  procure¬ 
ment,  and  (2)  for  management  and  sta¬ 
tistical  purposes. 

§  606.713  Records  pertaining  to  small 
business  to  be  maintained  by  procuring 
activities  and  field  purchasing  offices 
( other  than  DD  Form  350  and  DA  Form 
377  Reports).  *  •-  • 

(c)  Preparation  and  transmittal  of 
“ Data  on  Proposed  Procurement  Action” 
(DA  Form  1877)  Report  Control  Symbol 
CSGLD-866.  (1)  For  each  Invitation 
for  Bids  or  Request  for  Proposals  on  a 
proposed  unclassified  procurement  to  be 
made  in  the  continental  United  States, 
as  described  in  §  591.250  (a)  of  this  sub¬ 
chapter,  which  may  result  in  awards  of 
$5,000  or  more,  the  Contracting  Officer 
issuing  the  Invitation  for  Bids  or  Re¬ 
quest  for  Proposals  will  prepare  DA  Form 
1877  in  triplicate.  The  signed  DA  Form 
1877  in  triplicate,  will  be  forwarded  to¬ 
gether  with  a  copy  of  the  Invitation  for 
Bid  or  Request  for  Proposal  given  t!o  the 
Small  Business  Specialist  or  Small  Busi¬ 


ness  Representative  of  the  purchasing 
office  for  display  purposes  (§  2.202-2  of 
this  title)  on  the  date  of  issuance  of  the 
Invitation  for  Bids  or  Request  for  Pro¬ 
posals  (§  591.250  (b)  of  this  subchapter). 

(2)  The  Small  Business  Specialist  or 
Small  Business  Representative  will  com¬ 
plete  his  portion  of  the  DA  Form  1877, 
sign  and  transmit  the  original  copy  of 
the  form  to  the  Senior  Small  Business 
Specialist  of  the  Head  of  the  Procuring 
Activity  within  two  working  days  subse¬ 
quent  to  distribution  of  applicable  In¬ 
vitation  for  Bids  or  Request  for  Pro¬ 
posals,  one  copy  will  be  retained  and  the 
second  copy  returned  to  the  permanent 
contract  file.  Letters  of  transmittal  will 
not  be  used. 

fC  26,  APP,  December  7,  1956  and  C  27,  APP, 
December  20,  1956]  (Sec.  3012,  70A  Stat. 
157;  10  U.  S.  C.  3012.  Interpret  or  apply  70A 
Stat.  127;  10  U.  S.  C.  2301-2314) 

[seal]  Herbert  M.  Jones, 

Major  General,  U.  S.  Army,  ' 
The  Adjutant  General. 

[F.  R.  Doc.  57-2040;  Filed,  Mar.  19,  1957;^ 
8:45  a.  m.] 


TITLE  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

Subchapter  8— Food  and  Food  Products 

Part  120 — Tolerances  and  Exemptions 
From  Tolerances  for  Pesticide  Chem¬ 
icals  in  or  on  Raw  Agricultural 
Commodities 

tolerance  for  residues  of  maneb  in  ok 

ON  APRICOTS 

A  petition  was  filed  with  the  Food  and 
Drug  Administration  requesting  the  es¬ 
tablishment  of  a  tolerance  for  residues  of 
maneb  (manganese  ethylenebisdithiocar- 
bamate)  in  or  on  apricots. 

The  Secretary  of  Agriculture  has  certi¬ 
fied  that  this  pesticide  chemical  is  useful 
for  the  purposes  for  which  a  tolerance  is 
being  established. 

After  consideration  of  the  data  sub¬ 
mitted  in  the  petition  and  other  relevant 
material  which  show  that  the  tolerance 
established  in  this  order  will  protect  the 
public  health,  and  by  virtue  of  the 
authority  vested  in  the  Secretary  of 
Health,  Education,  and  Welfare  by  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  408  (d)  (2) ,  68  Stat.  512;  21  U.  S.  C. 
346a  (d)  (2) )  and  delegated  to  the  Com¬ 
missioner  of  Food  and  Drugs  by  the 
Secretary  (21  CFR  120.7  (g) ) ,  the  regula¬ 
tions  for  tolerances  for  pesticide  chemi¬ 
cals  in  or  on  raw  agricultural  commodi¬ 
ties  (21  CFR  Part  120)  are  amended  by 
inserting  in  §  120.110  (a)  the  word  “apri¬ 
cots.”  As  amended,  this  paragraph 
reads  as  follows: 

§  120.110  Tolerances  for  residues  of 
inaneb  (manganese  ethylenebisdithio- 
carbamate ).  *  *  * 

(a)  7  parts  per  million  in  or  on  apples, 
apricots,  beans,  carrots  (with  or  without 
tops)  or  carrot  tops,  celery,  cranberries, 
cucumbers,  eggplant,  figs,  grapes,  melons, 
onions,  peaches,  peppers,  spinach,  sum¬ 
mer  squash,  tomatoes,  winter  squash. 


Wednesday ,  March  20,  1957 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  order  may,  at 
any  time  prior  to  the  thirtieth  day  from 
the  effective  date  thereof,  file  with  the 
Hearing  Clerk,  Department  of  Health, 
Education,  and  Welfare,  Room  5440,  330 
independence  Avenue  SW.,  Washington 
25,  D.  C.,  written  objections  thereto.  Ob¬ 
jections  shall  show  wherein  the  person 
filing  will  be  adversely  affected  by  this 
order,  specify  with  particularity  the  pro¬ 
visions  of  the  order  deemed  objectionable 
and  reasonable  grounds  for  the  objec¬ 
tions,  and  request  a  public  hearing  upon 
the  objections.  Objections  may  be  ac- 
oompanied  by  a  memorandum  or  brief 
in  support  thereof.  All  documents  shall 
be  filed  in  quintuplicate. 

Effective  date.  This  order  shall  be  ef¬ 
fective  upon  publication  in  the  Federal 
Register. 

(Sec.  701,  52  Stat.  1055,  as  amended;  21 
U.  S.  C.  371.  Interprets  or  applies  sec.  408, 
68  Stat.  511;  21  U.  S.  C.  346a) 

Dated:  March  15,  1957. 

[seal]  John  L.  Harvey, 

Deputy  Commissioner  of 
Food  and  Drugs. 

[P.  R.  Doc.  57-2134;  Filed,  Mar.  19,  1957; 

9:10  a.  m.] 


Subchapter  C — Drugs 

Part  141c — Chlortetracycline  (or 
Tetracycline)  and  Chlortetracy¬ 
cline-  (or  Tetracycline-)  Containing 
Drugs;  Tests  and  Methods  of  Assay 

Part  146c — Certification  of  Chlor¬ 
tetracycline  (or  Tetracycline)  and 
Chlortetracycline-  (or  •  Tetracy¬ 
cline-)  Containing  Drugs 

tetracycline  phosphate  complex- 
nystatin  CAPSULES 

Under  the  authority  vested  in  the 
Secretary  of  Health,  Education,  and  Wel¬ 
fare  by  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  507,  59  Stat.  463,  as 
amended;  sec.  701,  52  Stat.  1055,  as 
amended;  21  U.  S.  C.  357,  371)  and  dele¬ 
gated  to  the  Commissioner  of  Food  and 
Drugs  by  the  Secretary  (22  F.  R.  1045) , 
the  regulations  for  tests  and  methods  of 
assay  and  certification  of  antibiotic  and 
antibiotic-containing  drugs  (21  CFR 
141c,  146c)  are  amended  as  indicated 
below : 

1.  In  §  141c. 224,  the  section  headnote 
and  paragraph  (a)  (1)  (i)  are  changed 
to  read  as  follows: 

§  141c.224  Tetracycline  hydrochloride- 
nystatin  capsules ;  tetracycline  phosphate 
complex-nystatin  capsules — (a)  Cap¬ 
sules — (1)  Potency — (i)  Tetracycline 
hydrochloride  content;  tetracycline 
phosphate  complex  content.  Proceed  as 
directed  in  §  141C.204  (a)  for  tetracycline 
hydrochloride  capsules  and  tetracycline 
phosphate  complex  capsules.  Its  potency 
is  satisfactory  if  it  contains  the  equiva¬ 
lent  of  not  less  than  85  percent  of  the 
number  of  milligrams  of  tetracycline 
hydrochloride  that  it  is  represented  to 
contain. 

2.  Section  146c.224  is  amended  in  the 
following  respects: 


FEDERAL  REGISTER 

a.  The  section  headnote  and  introduc¬ 
tion  to  the  section  are  changed  to  read  as 
follows: 

§  146c. 224  Tetracycline  hydrochloride- 
nystatin  capsules;  tetracycline  phos¬ 
phate  complex-nystatin  capsules.  Tet¬ 
racycline  hydrochloride-nystatin  cap¬ 
sules  and  tetracycline  phosphate  com¬ 
plex-nystatin  capsules  are  capsules  that 
conform  to  all  the  requirements  and 
procedures  prescribed  by  §  146C.204  for 
tetracycline  hydrochloride  capsules  and 
tetracycline  phosphate  complex  capsules, 
except  that: 

b.  Paragraph  (b)  is  changed  to  read 
as  follows: 

(b)  In  addition  to  the  labeling  pre¬ 
scribed  for  tetracycline  hydrochloride 
capsules  or  tetracycline  phosphate  com¬ 
plex  capsules,  each  package  shall  bear 
on  its  label  or  labeling  the  number  of 
units  of  nystatin  in  each  capsule  of  the 
batch.  Its  expiration  date  shall -be  the 
date  that  is  12  months  after  the  month 
during  which  the  batch  was  certified  if  it 
is  tetracycline  phosphate  complex- 
nystatin  capsules. 

Notice  and  public  procedure  are  not 
necessary  prerequisites  to  the  promul¬ 
gation  of  this  order,  and  I  so  find,  since  it 
was  drawn  in  collaboration  with  inter¬ 
ested  members  of  the  affected  industry 
and  since  it  would  be  against  public  in¬ 
terest  to  delay  providing  for  the  amend¬ 
ments  set  forth  above. 

Effective  date.  -.This  order  shall  be¬ 
come  effective  upon  publication  in  the 
Federal  Register. 

(Sec.  701,  52  Stat.  1055;  21  U.  S.  C.  371.  In¬ 
terpret  or  apply  sec.  507,  59  Stat.  463,  as 
amended;  21  U.  S.  C.  357) 

Dated:  March  13, 1957. 

[seal]  Geo.  P.  Larrick, 

Commissioner  of  Food  and  Drugs. 

[F.  R.  Doc.  57-2092;  Filed,  Mar.  19,  1957; 

8:46  a.  m.] 


TITLE  43— PUBLIC  LANDS: 
INTERIOR 

Chapter  I — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

Appendix — Public  Land  Orders 

[Public  Land  Order  1397] 

[1327894] 

California 

REVOKING  EXECUTIVE  ORDER  NO.  5038  OF 
FEBRUARY  2,  1929,  WHICH  WITHDREW 
LANDS  FOR  CLASSIFICATION 

By  virtue  of  the  authority  vested  in 
the  President  by  section  1  of  the  act  of 
June  25,  1910  (36  Btat.  847;  43  U.  S.  C. 
141)  and  pursuant  to  Executive-  Order 
No.  10355  of  May  26,  1952,  it  is  ordered 
as  follows: 

1.  Executive  Order  No.  5038  of  Febru¬ 
ary  2,  1929,  which  temporarily  withdrew 
the  following-described  lands  in  Cali¬ 
fornia  for  classification  and  pending  de¬ 
termination  as  to  the  advisability  of  in¬ 
cluding  such  lands  in  the  Pinnacles  Na¬ 
tional  Monument,  is  hereby  revoked: 


Mount  Diablo  Meridian 

T.  16  S.,  R.  7  E., 

Secs.  20  to  29,  inclusive; 

Sec.  33,  wy2Ey2  and  W»/2; 

Secs.  35  and  36. 

T.  17  S.,  R.  7  E., 

Sec.  1,  Ey2; 

Sec.  2,  Ey2NW^; 

Sec.  9,  E»/2;  a 

Sec.  11,  Ey2; 

Secs.  12  to  15,  inclusive; 

Secs.  22  to  24,  inclusive. 

The  areas  described  aggregate  13,683.- 
34  acres. 

2.  The  following-described  lands  were 
added  to  the  Pinnacles  National  Monu¬ 
ment  by  Proclamations  No.  1948  of  April 
13,  1931,  No.  2050  of  July  11,  1933,  and 
No.  2528  of  December  5,  1941: 

Mount  Diablo  Meridian 

T.  16  S„  R.  7  E., 

Sec.  20,  E»/2; 

Secs.  21,  22,  and  23; 

Sec.  24,  wy2;  ^ 

Sec.  25,  wy2; 

Secs.  26,  27,  and  28; 

Sec.  29,  E^; 

Sec.  33,  Wy2Ey2  and  W[4; 

Sec.  35; 

Sec.  36,  wy2. 

T  17  S  R  7  E 

Sec.  1,  lot  2  and  SW^SEVi; 

Sec.  2,  lot  3  and  SE^NW^; 

Sec.  11,  EK; 

Sec.  12,  SEV4SEV4,  W%E%.  and  wy2; 
Sec.  13.  SEViSE%,  and  W^; 

Secs.  14,  15,  22,  and  23;  - 

Sec.  24,  W»4. 

The  areas  described  aggregate  10,962.- 
65  acres. 

3.  The  following-described  lands  have 
been  patented  without  a  reservation  of 
minerals  .to  the  United  States: 

Mount  Diablo  Meridian 

T.  16  S..  R.  7  E., 

Sec.  36,  Ey2. 

T.  17  S.,  R.  7  E., 

Sec.  1,  lot  1,  SV2NEV4,  EV4SEV4,  and 
NWViSE^; 

Sec.  9,  E>/2 ; 

Sec.  12,  Ei/aNEft  and  NE14SEV4: 

Sec.  13,  EVfcNEVi  and  NB^SE^.  . 

The  areas  described  aggregate  1,120.- 
69  acres. 

4.  The  following  lands  are  restored 
from  withdrawal  by  this  order: 

Mount  Diablo  Meridian 

T.  16  S.,  R.  7  E., 

Sec.  20.  wy2; 

Sec.  24,  E%; 

Sec.  25,  Ey2; 

Sec.  29,  Wy2. 

T.  17  S.,  R.  7  E., 

Sec.  24,  E>/2. 

The  areas  described  aggregate  1,600 
acres. 

5.  The  restored  lands  are  located  ,  in 
west-central  San  Benito  County,  approx¬ 
imately  30  miles  south  of  Hollister,  Cali¬ 
fornia.  They  consist  of  steep,  brush  cov¬ 
ered  hills.  The  soil  is  generally  a  sandy 
clay  derived  from  a  granitic  parent  ma¬ 
terial.  Vegetation  consists  of  chamise, 
scrub  oak  and  manzanita  with  scattered 
digger  pine  and  live  oak.  The  lands  are 
too  rough  and  mountainous  for  cultiva¬ 
tion. 

6.  No  application  for  the  lands 
described  in  paragraph  4  of  this  order 
may  be  allowed  under  the  homestead. 
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desert-land,  small  tract,  or  any  other 
nonmineral  public-land  law  unless  the 
lands  have  already  been  classified  as 
valuable  or  suitable  for  such  type  of 
application,  or  shall  be  so  classified  upon 
the  consideration  of  an  application. 
Any  application  that  is  filed  will.be  con¬ 
sidered  on  its  merits.  The  lands  will  not 
be  subject  to  occupancy  or  disposition 
until  they  have  been  classified.  ’ 

7.  Subject  to  valid  existing  rights  and 
the  requirements  of  applicable  law,  the 
restored  lands  are  hereby  opened  to 
filing  of  applications,  selections,  and  lo¬ 
cations  in  accordance  with  the  following : 

a.  Applications  and  selections  under 
the  nonmineral  public-land  laws  may  be 
presented  to  the  Manager  mentioned  be¬ 
low,  beginning  on  the  date  of  this  order. 
Such  applications  and  selections  will  be 
considered  as  filed  on  the  hour  and  re¬ 
spective  dates  shown  for  the  various 
classes  enumerated  in  the  following 
paragraphs: 

(1)  Applications  by  persons  having 
prior  existing  valid  settlement  rights, 
preference  rights  conferred  by  existing 
laws,  or  equitable  claims  subject  to  al¬ 
lowance  and  confirmation  will  be  adjudi¬ 
cated  on  the  facts  presented  in  support 


of  each  claim  or  right.  All  applications 
presented  by  persons  other  than  those 
referred  to  in  this  paragraph  will  be 
subject  to  the  applications  and  claims 
mentioned  in  this  paragraph. 

(2)  All  valid  applications  under  the 
Homestead,  Desert  Land,  and  Small 
Tract  Laws  by  qualified  veterans  of 
World  War  n  or  of  the  Korean  Ccmflict,' 
and  by  others  entitled  to  preference 
rights  under  the  act  of  September  27, 
1944  (58  Stat.  747;  43  U.  S.  C.  279-284  as 
amended) ,  presented  prior  to  10 : 00  a.  m., 
on  April  19,  1957,  will  be  considered  as 
simultaneously  filed  at  that  hour. 
Rights  under  such  preference  right  ap¬ 
plications  filed  after  that  hour  and  be¬ 
fore  10:00  a.  m.,  on  June  19, 1957,  will  be 
governed  by  the  time  of  filing. 

(3)  All  valid  applications  and  selec¬ 
tions  under  the  nonmineral  public-land 
laws,  other  than  those  coming  under  par¬ 
agraphs  (1)  and  (2)  above,  presented 
prior  to  10:00  a.  m.,  on  June  19, 1957,  will 
be  considered  as  simultaneously  filed  at 
that  hour.  Rights  under  such  applica¬ 
tions  and  selections  filed  after  that  hour 
will  be  governed  by  the  time  of  filing. 

b.  The  lands  have  been  open  to  ap¬ 
plications  and  offers  under  the  mineral¬ 


leasing  laws  and  to  location  for  metalli¬ 
ferous  minerals.  They  will  be  open  to 
location  for  non-metalliferous  minerals 
under  the  United  States  mining  laws  be¬ 
ginning  at  10:00  a.  m.,  on  June  19,  1957. 

8.  Persons  claiming  veterans  prefer¬ 
ence  rights  must  enclose  with  their  ap¬ 
plications  proper  evidence  of  military  or 
naval  service,  preferably  a  complete 
photostatic  copy  of  the  certificate  of 
honorable  discharge.  Persons  claiming 
preference  rights  based  upon  valid  set¬ 
tlement,  statutory  preference,  or  equi¬ 
table  claims  must  enclose  properly  cor¬ 
roborated  statements  in  support  of  their 
claims.  Detailed  rules  and  regulations 
governing  applications  which  may  be 
filed  pursuant  to  this  notice  can  be  found 
in  Title  43  of  the  Code  of  Federal  Regu¬ 
lations. 

Inquiries  concerning  the  lands  shall 
be  addressed  to  the  Manager,  Land  Of¬ 
fice,  Bureau  of  Land  Management,  Sac¬ 
ramento,  California. 

Hatfield  Chilson, 

Assistant  Secretary  of  the  Interior. 

March  14,  1957. 

IP.  R.  Doc.  57-2093;  Piled,  Mar.  19,  1957; 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
[  7  CFR  Part  967  ] 

[Docket  No.  AO-170-A10] 

Milk  in  South  Bend-La  Porte,  Ind., 

•  „  Marketing  Area 

DECISION  WITH  RESPECT  TO  PROPOSED  MAR¬ 
KETING  AGREEMENT  AND  PROPOSED  ORDER 

AMENDING  ORDER,  AS  AMENDED 

Pursuant  to  tfie  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.) , 
and  the  applicable  rules  of  practice  and 
procedure,  as  amended,  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  900),  a 
public  hearing  was  conducted  at  South 
Bend,  Indiana,  on  August  14-15,  1956, 
pursuant  to  notice  thereof  issued  on  Au¬ 
gust  9,  1956  (21  F.  R.  5970). 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Agri¬ 
cultural  Marketing  Service,  on  February 
6,  1957  (22  F.  R.  844),  filed  with  the 
Hearing  Clerk,  United  States  Department 
of  Agriculture,  his  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 

The  material  issues  of  record  related 
to:  -  * 

1.  The  classification  and  pricing  of 
milk  used  in  making  cottage  cheese. 
(Proposals  1  and  6.) 

2.  A  revision  of  the  transfer  provisions. 
(Proposal  2). 

3.  A  revision  of,  the  list  of  condens- 
eries  appearing  in  the  basic  formula. 
(Proposal  No.  4), 


4.  Elimination  of  the  butter-cheese 
portion  of  the  basic  formula.  (Proposal 
No.  5). 

5.  The  price  level  for  Class  I  milk,  in¬ 
cluding  the  supply-demand  adjustment. 
(Proposal  No.  7.) 

6.  Classification  and  pricing  of  butter- 
fat  used  for  making  butter.  (Proposals 

II  and  12.) 

7.  Conforming  changes  (Proposal  No. 
13.) 

In  addition  to  the  foregoing  issues,  cer¬ 
tain  other  matters  were  referred  to  in 
Proposals  3,  8,  9  and  ,10  of  the  hearing 
notice.  They  were  either  abandoned  or 
not  specifically  supported  at  the  hear¬ 
ing.  These  proposals  included  a  revision 
of  the  allocation  provisions,  the  placing 
of  a  limitation  on  diversions  of  milk  to 
nonregulated  plants,  and  a  new  Class 

III  classification  and  price.  It  is  con¬ 
cluded  that  no  further  action  with  re¬ 
spect  to  these  matters  should  be  taken 
on  the  basis  of  this  hearing. 

Findings  and  conclusions.  The  fol¬ 
lowing  findings  and  conclusions  on  the 
material  issues  covered  in  this  decision 
are  based  upon  evidence  in  the  record 
of  the  hearing: 

1.  A  new  classification  and  price  for 
milk  used  to  produce  cottage  cheese 
should  be  established.  ' 

Producers  proposed  to  establish  a  sep¬ 
arate  classification  and  price  for  milk 
used  to  produce  cottage  cheese.  They 
supported  their  proposal  on  the  basis 
that  a  new  classiflbation  and  price  are 
necessary  to  reflect  the  additional  cost 
to  producers  of  supplying  milk  of  the 
quality  required  by  the  health  depart¬ 
ments  of  the  marketing  area  for  use  in 
cottage  cheese. 


One  unregulated  plant  operator  testi¬ 
fied  at  the  hearing  in  opposition  to  the 
proposed  price  increase  but  on  question¬ 
ing  stated  the  opinion  that  producers 
should  receive  more  money  for  Grade  A 
milk  used  in  dairy  products  than  for  un¬ 
graded  milk.  This  operator  has  a  plant 
near  South  Bend  in  which  ice  cream, 
ice  cream  mix,  and  cottage  cheese  are 
manufactured.  Approximately  25  per¬ 
cent  of  the  cottage  cheese  production 
of  his  plant  is  sold  in  the  Scuth  Bend- 
LaPorte  marketing  area.  It  was  stated 
that  milk  received  from  the  reserve  sup¬ 
plies  of  regulated  handlers  would  pro¬ 
vide  the  necessary  Grade  A  milk  for  the 
cottage  cheese  thart  he  sells  in  the  mar¬ 
keting  area.  This  operator  at  present 
receives  no  ungraded  milk  in  his  plant 

The  South  Bend-LaPorte  marketing 
area  is  comprised  of  the  cities  of  South 
Bend,  LaPorte,  Mishawaka,  and  Michi¬ 
gan  City,  Indiana.  Recently,  the  cities 
of  South  Bend,  LaPorte  and  Michigan 
City  adopted  similar  milk  ordinances  to 
become  effective  January  1, 1957.  Under 
these  ordinances  all  cottage  cheese  sold 
within  each  of  these  cities  must  be  pro¬ 
duced  from  Grade  A  milk.  Some  cottage 
cheese  which  heretofore  has  been  sold  in 
the  market  has  been  made  from  dry  curd 
produced  from  ungraded  milk.  This 
practice  will  be  prohibited  under  the  new 
ordinances. 

Beginning  January  1,  1957,  cottage 
cheese  disposed  of  in  a  large  portion  of 
the  marketing  area  must  be  made  from 
milk  meeting  the  same  inspection  re¬ 
quirements  as  that  for  fluid  disposition. 
Cottage  cheese  will  provide  a  regular, 
year-round  outlet  for  inspected  milk 
(skim  milk  and  butterfat)  and  under  this 
circumstance  should  not  be  considered 
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a  distress  outlet  for  Class  I  reserves.  It 
is  important  and  economically  sound 
that  milk  for  this  use  should  contribute 
to  the  increased  cost  of  obtaining  the 
year-round  supply  of  Grade  A  milk  nec¬ 
essary  for  all  purposes  which  require 
this  type  of  supply.  Producers  should 
receive  a  price  differential  over  manufac¬ 
turing  milk  prices  to  compensate  for  the 
higher  costs  of  producing  Grade  A  milk. 
The  expansion  of  producer  receipts  to 
supply  all  the  milk  needed  for  cottage 
cheese  would  reduce  returns  to  producers 
unduly  if  the  present  classification  and 
pricing  provisions  were  retained  in  the 
order.  Therefore,  it  is  concluded  that  , 
a  new  Class  II  milk  classification  should 
be  established  for  producer  milk  used 
to  produce  cottage  cheese.  Present  Class , 
II  milk  other  than  milk  for  cottage 
cheese  should  be  redesignated  Class  III 
milk  without  a  change  in  the  price  for¬ 
mula.  The  testimony  and  findings  con¬ 
cerning  an  appropriate  price  level  for 
milk  used  for  cottage  cheese  are  discussed 
below. 

Proponents  proposed  a  price  formula 
for  skim  milk  used  to  produce  cottage 
cheese  as  follows:  the  prevailing  price 
per  pound  of  spray  process  nonfat  dry 
milk  for  human  consumption  (Chicago 
area  manufacturing  plants),  minus  3.2 
cents,  multiplied  by  8.5.  The  3.2  cent 
deduction  was  revised  from  2.0  cents  at 
the  hearing.  They  contended  that  the 
price  of  Grade  A  skim  milk  for  cottage 
cheese  should  not  be  less  than  the  cost 
of  its  equivalent  in  nonfat  dry  milk  of 
Grade  A  quality  which  might  be  secured 
from  alternative  sources.  Producers  ex¬ 
plained  that  the  deduction  of  3.2  cents 
represented  an  adjustment  to  the  price 
of  nonfat  dry  milk  to  offset  the  costs  to 
handlers  of  such  operations  as  receiving 
and  cooling  and  field  work  expense;  the 
loss  on  butterfat  separated  from  milk 
used  to  produce  cottage  cheese;  and 
hauling  charges  for  reserve  butterfat 
moved  to  manufacturing  plants.  The 
total  handling  costs,  amounting  to  28.6* 
cents  per  hundredweight,  suggested  by 
producers  were  represented  as  the  aver¬ 
age  handling  costs  for  fifteen  plants 
operated  by  the  producers’  association  in 
the  Chicago  milkshed.  The  deduction  of 
3.2  cents  was  suggested  after  allowance 
also  for  the  differential  in  price  per 
pound  usually  received  for  nonfat  dry 
milk  of  Grade  A  quality.  The  factor 
“8.5”  represents  the  suggested  yield  of 
nonfat  dry  milk  from  a  hundred  pounds 
of  skim  milk. 

Producers  suggested  further  at  the 
hearing  that  butterfat  used  to  cream 
cottage  cheese  be  priced  at  the  present 
order  price  for  Class  n  butterfat. 

The  expression  of  the  s6uth  Bend- 
La  Porte  Class  n  price  in  terms  of  a 
differential  over  the  basic  formula  price 
will  recognize  an  additional  value  for 
Grade  A  milk  used  for  cottage  cheese 
over  the  level  of  manufacturing  prices 
and  also  will  enable  the  price  of  skim 
milk  to  fluctuate  with  prices  for  manu¬ 
facturing  milk.  Milk  used  to  produce 
cottage  cheese  and  that  contained  in 
fluid  cream,  among  other  products,  is 
classified  and  priced  as  Class  n  milk 
under  the  Chicago  order,  on  a  price  level 
above  that  for  manufacturing  uses  such 
as  butter,  nonfat  dry  milk,  cheese  and 
No.  54 - 7 


evaporated  milk.  At  the  time  (1951) 
the  present  system  for  determining  skim 
milk  and  butterfat  prices  was  adopted  in 
the  South  Bend-La  Porte  market  the 
minimum  price  for  butterfat  in  Class  I 
milk  under  the  South  Bend-La  Porte  or¬ 
der  was  fixed  in  reasonable  alignment 
with  the  minimum  price  for  butterfat 
in  Class  II  milk  under  the  Chicago  order. 
At  present  the  price  of  Class  I  butterfat 
is  slightly  less  than  the  price  of  Chicago 
Class  II  butterfat  The  annual  average 
price  in  1955  for  Class  I  butterfat  was 
approximately  8  cents  per  pound  over 
the  manufacturing  level  of  prices.  The 
price  of  butterfat  in  Class  n  milk  (new) 
also  should  be  similarly  related  to  the 
price  of  Class  II  butterfat  (cream)  under 
the  Chicago  order  since  butterfat  at  this 
price  is  available  to  Chicago  handlers 
with  fluid  milk  plants  serving  the  South 
Bend-La  Porte  marketing  area.  By  using 
the  Class  I  butterfat  price  to  price  Class 
II  butterfat  also  the  supply-demand  ad¬ 
justment  will  apply  to  the  Class  II 
butterfat  price  in  the  same  manner  as 
it  applies  to  the  Class  I  butterfat  price. 
Therefore,  it  is  concluded  that  the  price 
of  milk  used  to  produce  cottage  cheese 
should  be  the  basic  formula  price  plus 
70  cents  for  the  months  of  August' 
through  February,  and  45  cents  for  the 
months  of  March  through  July.  Such 
Class  II  price  differentials  take  into  ac¬ 
count  the  competitive  influence  origi¬ 
nating  in  the  Chicago  market  and  also 
follow  the  seasonal  pattern  of  pricing 
provided  under  the  South  Bend-LaNPorte 
order.  After  deducting  the  value  of  3.5 
pounds  of  butterfat  in  Class  II  milk  at 
the  proposed  level,  there  would  result  a 
residual  price  for  skim  milk  used  in 
cottage  cheese  averaging,  on  the  basis  of 
1955  data,  approximately  32  cents  above 
the  price  for  skim  milk  for  manu¬ 
factured  milk  products  included  in  the 
class  to  be  redesignated  as  Class  in  milk. 
In  view  of  the  conclusion  that  a  portion 
of  the  added  value  of  milk  for  cottage 
cheese  should  be  attributed  to  the 
butterfat,  it  is  further  concluded  that 
the  proposed  formula  adapts  itself  to 
the  present  over-all  plan  for  skim  milk 
and  butterfat  pricing  more  readily  than 
the  type  of  formula  proposed  by 
producers. 

In  their  exceptions  producer  propo¬ 
nents  object  to  the  price  formula  for 
skim  milk  used  to  produce  cottage  cheese. 
Proponents  indicate  that  the  provision 
included  in  the  recommended  decision 
would  result  in  an  average  price  of  $0,826 
per  hundredweight  of  skim  milk  ^s  com¬ 
pared  with  their  proposed  average  price 
of  $1.04  per  hundredweight.  Review  of 
proponent’s  calculation  of  the  price  re¬ 
sulting  from  the  recommended  provision 
discloses  that  the  price  of  $0,826  is  based 
on  96.5  pounds  of  skim  milk  used  in  cot¬ 
tage  cheese  while  their  price  of  $1.04  is 
based  on  the  use  of  a  full  hundredweight 
of  skim  milk.  Moreover,  their  price  is 
computed  from  1955  data  and  is  com¬ 
pared  with  a  contemplated  price  based 
on  1956  data.  If  a  price  based  on  1955 
data,  the  latest  available  in  the  record, 
is  computed  from  the  recommended  pro¬ 
vision,  the  price  per  hundredweight  of 
skim  milk  is  $0,944,  a  difference  of  only 
10  cents  per  hundreweight  from  the  pro¬ 
posal  of  producers.  Proponents’  for¬ 


mula,  on  the  other  hand,  places  the 
entire  additional  value  (over  that  of 
manufacturing  milk)  of  milk  for  cottage 
cheese  on  the  skim  milk  component. 
Thus,  proponents  price  of  butterfat  for 
cottage  cheese  use  would  have  averaged 
$(M>9Q8  in  1955,  the  same  as  butterfat 
for  manufacturing  purposes.  It  is  con¬ 
cluded  *that,  as  in  the  neighboring  Chi¬ 
cago  market,  some  portion  of  the  higher 
value  of  producer  milk  for  cottage  cheese 
is  attributable  to  the  butterfat  since 
butterfat  of  Grade  A  quality  is  required 
for  creaming  cottage  cheese  and  thus 
should  be  reflected  in  the  producer  price 
of  butterfat  so  used.  Under  the  for¬ 
mula  provided  the  average  price  of  but¬ 
terfat  for  creaming  cottage  cheese  in 
1955  would  have  been  $0.7766,  or  nearly 
9  cents  per  pound  higher  than  under  the 
producers’  formula. 

2.  The  transfer  provisions  should  be 
modified  only  in  conformity  with  the  re¬ 
vised  plan  for  the  classification  of  milk. 

Producers  proposed  that  the  transfer 
provisions  be  modified  so  that  producer 
milk  transferred  or  diverted  from  a  regu¬ 
lated  plant  and  then  transshipped  by 
an  unregulated  plant  to  a  second  un¬ 
regulated  plant  without  being  received 
at  the  first  unregulated  plant  would  be 
classified  on  the  basis  of  the  utilization 
of  such  milk  at  the  second  unregulated 
plant.  In  addition,  the  transferred  or 
•diverted  milk  would  be  required  to  be 
commingled  with  receipts  of  other  milk 
or  cream  at  the  unregulated  plant  where 
actually  received,  or  the  handler  would 
not  be  allowed  to  claim  Class  n  product 
utilization. 

The  producers’  proposal  to  amend  the 
transfer  provisions  in  this  manner  is 
based  on  the  allegation  that  certain 
quantities  of  milk  which  have  been 
transferred  or  diverted  by  handlers,  and 
classified  as  Class  II  at  an  unregulated 
plant,  were  not  actually  received  at  such 
plant.  Presumably  such  milk,  in  un¬ 
known  quantities,  was  moved  to  a  second 
unregulated  plant  where  it  was  used  or 
disposed  of  for  bottling  purposes. 

At  the  present  time,  the  order  pro¬ 
vides  that  milk  transferred  or  diverted 
from  a  regulated  plant  to  an  unregulated 
plant  may  be  classified  Class  n  if  the 
respective  parties  involved  in  the  trans¬ 
fer  or  diversion  mutually  indicate  that 
such  milk  was  utilized  in  Class  II.  The 
order  requires  the  market  administrator 
to  check  the  records  of  the  unregulated 
plant  in  order  to  determine  whether  the 
milk  moved  to  the  unregulated  plant 
was  received  at  such  plant  and  an 
amount  of  milk  at  least  equivalent  to 
such  transfer  was  so  utilized  in  the  plant. 

The  main  purpose  of  allowing  a  Class 
II  classification  on  milk  transferred  or 
diverted  from  regulated  to  unregulated 
plants  in  this  market  has  been  to  facili¬ 
tate  the  movement  of  reserve  milk  to 
plants  where  manufacturing  facilities 
are  available.  In  this  connection,  it  has 
been  considered  important  that  a  certain 
degree  of  flexibility  be  maintained  in  the 
provisions  governing  the  disposition  of 
reserve  milk.  Stringent  transfer  provi¬ 
sions  could  enhance  the  difficulties  of 
the  small  volume  handlers  in  disposing 
of  minor  quantities  of  reserve  milk.  The 
testimony  does  not  reveal  specific  in¬ 
stances  of  abuse  of  these  provisions. 
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Moreover,  the  present  order  transfer  pro¬ 
visions  recognize  the  difficult  adminis¬ 
trative  task  of  ascertaining  the  particu¬ 
lar  use  of  each  hundred-weight  of 
producer  milk  moved  to  an  unregulated 
plant.  There  are  administrative  limita¬ 
tions  involved  in  accounting  for  specific 
“lots”  of  transferred  or  diverted  milk 
according  to  its  actual,  or  physical,  dis¬ 
position  at  the  unregulated  plant.  It 
does  not  appear  that  the  problem  com¬ 
plained  of  warrants  the  additional 
administrative  difficulties  involved  in 
accounting  for  specific  “lots”  of  milk. 

For  these  reasons  it  is  concluded  that 
the  proposed  modification  of  the  transfer 
provision  should  not  be  adopted. 

3.  The  list  of  condenseries  used  in 
computing  the  basic  formula  price  should 
be  revised. 

The  list  of  condenseries,  the  pay- 
prices  of  which  are  used  in  connection 
with  price  formulas  under  the  order, 
should  include  only  those  plants  which 
are  currently  operating,  and  for  which 
producer  pay-prices  are  reported.  The 
last  revision  of  the  list,  in  December 
1953  (18  F.  R.  8671),  deleted  the  names 
of  the  Borden  Company  plants  at  Black 
Creek  and  Greenville,  Wisconsin,  and 
the  Carnation  Company  at  Jefferson, 
Wisconsin.  Official  notice  is  taken  of  the 
termination  of  operations  at  the  Pet 
Milk  Company  Hudson,  Michigan.  In 
addition,  the  Carnation  Company  plants 
at  Berlin  and  Chilton,  Wisconsin,  have 
terminated  operations.  The  names  of 
the  following  plants  therefore  should  be 
deleted  from  the  list  appearing  in 
S  967.50  (a) :  Carnation  Company,  Ber¬ 
lin,  Wisconsin,  Carnation  Company, 
Chilton,  Wisconsin,  and  Pet  Milk  Com¬ 
pany,  Hudson,  Michigan.  For  conven¬ 
ience,  the  full  list  as  revised  is  incor¬ 
porated  in  the  order  amendments  in¬ 
cluded  in  this  decision. 

4.  The  butter-cheese  portion  of  the 
basic  price  formula  should  be  deleted. 

Producers  proposed  that  the  “con- 
densery-code”  price  formula  be  deleted 
as  a  basic  price  formula.  Handlers  pre¬ 
sented  no  opposition  testimony  to  this 
proposal. 

The  basic  price  formula  employs 
market  prices  for  Chicago  Grade  A 
butter  and  Wisconsin  State  Brand  Ched¬ 
dar  Cheese.  In  the  present  order,  the 
basic  formula  price  for  any  month  is  the 
highest  price  resulting  -from  three 
formula  prices,  reflecting  the  values  of 
milk  used  for  condensing,  for  making 
butter  and  cheese,  and  for  making  but¬ 
ter  and  nonfat  dry  milk.  The  con- 
densery-code  price  formula  is  one  of  the 
three.  It  reflects  the  value  of  milk  used 
for  butter  and  cheese. 

This  component  of  the  basic  price 
formula  has  not  had  significant  effect  in 
the  South  Bend  order  during  the  past 
several  years.  During  the  entire  period 
January  1952  through  June  1956,  the 
butter-cheese  component  of  the  basic 
price  formula  was  never  sufficiently 
high  in  any  month  to  be  used  as  a  basis 
of  pricing  Class  I  milk. 

The  necessity  of  appropriate  align¬ 
ment  of  South  Bend  milk  prices  with 
those  established  under  the  Chicago 
order  is  recognized.  The  record  of  this 
hearing  contains  ample  evidence  in  this 
respect.  The  condensery-code  price 


formula  has  already  been  deleted  from 
the  basic  price  formula  of  the  Chicago 
order.  In  order  to  preserve  further  the 
alignment  of  prices  under  Orders  No. 
67  and  41,  it  is  concluded  that  the  con¬ 
densery-code  price  formula  should  be 
deleted  from  Order  No.  67. 

5.  No  change  should  be  made  in  the 
Class  I  price  differential.  Non-substan¬ 
tive  changes  in  the  language  of  the 
supply-demand  adjuster  should  be 
adopted. 

The  major  producers’  cooperative  sup¬ 
plying  milk  to  regulated  handlers  pro¬ 
posed  that  the  Class  I  milk  price  differ¬ 
ential,  which  is  added  to  the  basic 
formula  price,  be  changed  to  $1.30  for 
each  month  of  the  year.  The  Class  I 
milk  price  differentials  now  provided 
in  the  order  are  $1.30  for  the  months  of 
August  through  December,  $1.10  for 
January  and  February,  and  90  cents  for 
the  remaining  months  of  the  year.  The 
annual  monthly  average  of  these  differ¬ 
entials  is  $1.10. 

The  proposal  to  establish  a  Class  I 
differential  of  $1.30  for  each  month  was 
based  on  the  following:  (1)  Production 
costs  have  increased,  (2)  the  proposed 
price  increase  would  not  result  in  an  un¬ 
desirable  price  alignment  with  sur¬ 
rounding  markets,  (3)  the  base-excess 
plan  eliminates  the  need  for  seasonal 
differentials,  and  (4)  the  price  increase 
proposed  is  moderate  and  will  not  in¬ 
crease  production. 

The  proposal  was  not  supported  on 
the  basis  of  a  need  to  increase  the  sup¬ 
ply  of  milk  for  the  market,  but  rather 
to  increase  returns  to  producers  on  the 
volume  of  milk  currently  being  pro¬ 
duced.  The  elimination  of  seasonal 
differentials  was  urged  on  the  basis  that 
the  present  base-excess  plan  is  sufficient 
incentive  for  producers  to  establish  a 
pattern  of  uniform  milk  production 
throughout  the  year. 

Producers’  proposal  would  have  the 
effect  of  increasing  the  annual  level  of 
the  Class  I  milk  price.  The  present 
stated  Class  I  differentials  average  $1.10 
on  an  annual  basis.  This  level  of  Class 
I  price  differentials  (not  including  plus 
or  minus  supply-demand  adjustments) 
has  been  provided  for  in  Order  No.  67 
since  November  1,  1952.  Immediately 
prior  to  that  date  the  annual  average 
Class  I  differential  was  approximately 
85  cents  per  hundredweight. 

Between  1952  and  1955  Class  I  sales 
increased  33  percent,  with  the  largest 
annual  increase  occurring  in  1955.  Dur¬ 
ing  this  4 -yea?  period  receipts  of  pro¬ 
ducer  milk  increased  39  percent.  This 
increase  in  total  producer  receipts  is  due 
to  two  important  factors:  (1)  the  27 
percent  increase  in  production  per  farm, 
and  (2)  a  9  percent  increase  in  producer 
numbers  in  this  period. 

During  the  first  6  months  of  1956  pro¬ 
duction  continued  to  increase,  being  up 
18  percent  over  the  corresponding 
months  of  the  year  before.  Also,  pro¬ 
ducer  numbers  increased  5  percent  in 
the  same  period.  Class  I  sales,  during 
the  first  6  months  of  1956  increased  12 
percent  over  the  same  period  a  year  ago. 
The  increase  in  producer  receipts  repre¬ 
sents  a  somewhat  greater  volume  of  milk 
than  the  increase  in  Class  I  sales  since 
the  Class  I  sales  total  is  less  than  total 


producer  receipts.  The  fall  and  winter 
months  are  normally  the  months  of  rel¬ 
atively  low  milk  production  in  the  South 
Bend-LaPorte  market.  In  the  fall  of 
1955,  the  monthly  percentages  of  pro¬ 
ducer  milk  utilized  as  Class  I  milk  were 
as  follows: 

August _ _  77.9  November  _ _ 83.4 

September _  79. 4  December _ _  81. 5 

October  _ _  79. 0 

It  is  concluded  from  the  above  that 
market  supplies  have  responded  ade¬ 
quately  to  the  price  levels  (as  modified 
by  the  supply-demand  adjuster  in  re¬ 
sponse  to  changing  conditions)  which 
1  have  prevailed  during  recent  years. 
Supplies  of  producer  milk  at  the  present 
time  serve  to  fulfill  Class  I  milk  require¬ 
ments.  It  is  concluded  that  an  increase 
in  the  annual  level  of  the  Class  I  price 
should  not  be  adopted. 

The  amount  of  seasonal  variation  in 
Class  I  price  differentials  was  reduced 
with  the  amendment  of  December  1, 
1954,  which  also  made  effective  a  base- 
excess  plan  of  distributing  returns  to 
producers.  Official  notice  is  taken  of 
the  decision  of  the  Secretary  issued  No¬ 
vember  24,  1954,  which  supported  such 
amendment.  It  was  found  appropriate 
at  that  time  to  establish  a  seasonal  pat¬ 
tern  of  fixed  differentials  which  would 
align  prices  closer  with  the  Class  I  prices 
paid  by  handlers  in  surrounding  mar¬ 
keting  areas.  While  it  was  generally 
acknowledged  that  the  adoption  of  the 
base-excess  plan  diminishes  the  need  for 
seasonal  variation  in  the  Class  I  price, 
it  was  further  recognized  by  interested 
parties  that  it  is  necessary,  under  pres¬ 
ent  conditions,  to  have  some  seasonal 
change  in  the  differentials  in  order  to 
keep  the  price  in  this  market  competitive 
throughout  the  year  with  prices  in  areas 
with  adjoining  or  overlapping  milk- 
sheds.  Of  these,  Chicago  is  the  most 
important. 

It  is  significant,  too,  that  a  substantial 
proportion  of  the  fluid  milk  distributed 
within  the  South  Bend-LaPorte  market¬ 
ing  area  originates  in  plants  regulated 
and  priced  by  the  Chicago  order. 
Although  there  has  been  marked  im¬ 
provement  in  the  seasonal  variation  of 
producer  deliveries  during  the  past  sev¬ 
eral  months,  and  it  is  possible  that  fur¬ 
ther  improvement  would  result  from  the 
elimination  of  seasonal  pricing  in  con¬ 
junction  with  the  base  plan,  the  Class 
I  price  must  remain  competitive  with 
the  Chicago  price  as  well  as  with  prices 
in  other  surrounding  areas  in  which  reg¬ 
ulated  handlers  distribute  considerable 
quantities  of  Class  I  milk.  The  current 
hearing  did  not  develop  information  on 
which  to  conclude  that  there  is  less  need 
to  maintain  the  South  Bend-LaPorte 
and  Chicago  Class  I  prices  in  close  re¬ 
lationship  than  was  the  case  at  the  time 
the  present  price  schedule  was  adopted. 

It  is  concluded  that  the  present  sea¬ 
sonal  differences  in  Class  I  price  dif¬ 
ferentials  should  be  retained. 

Producers  proposed  that  the  present 
language  of  the  supply-demand  provi¬ 
sion  be  modified  to  state  that  the  ad¬ 
justment  in  price  (increase  or  decrease) 
will  in  each  instance  be  the  same  as 
that  resulting  from  action  of  the  supply- 
demand  adjuster  contained  in  the  Chi- 
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cago  order.  The  proposal  was  supported 
primarily  on  the  basis  that  any  modifi¬ 
cation  of  the  Chicago  supply-demand 
provision  automatically  should  have  a 
corresponding  result  under  the  South  r 
Bend-LaPorte  order  without  the  neces¬ 
sity  of  a  hearing.  Handlers  expressed 
no  opposition  to  this  proposal. 

The  language  of  the  present  South 
Bend-LaPorte  supply-demand  adjust¬ 
ment  provision  has  been  revised  on  sev¬ 
eral  occasions  in  order  that  it  might  be 
kept  the  same -as  the  comparable  pro¬ 
visions  of  Order  No.  41  for  Chicago.  The 
data  currently  used  to  compute  the  ad¬ 
justment  are  Chicago  supply-sales  data, 
not  those  of  the  South  Bend-LaPorte 
market.  Since  it  has  been  indicated 
that  prices  in  the  two  markets  should 
be  closely  aligned,  it  would  be  appro¬ 
priate  to  adopt  the  proposed  language 
in  the  South  Bend-LaPorte  order.  This 
would  not  change  the  substantive  effect 
of  the  present  supply-demand  provision 
but  would  obviate  the  necessity  of  modi¬ 
fying  language  in  the  South  Bend-La¬ 
Porte  order  whenever  the  Chicago 
supply-demand  provision  might  be 
amended.  Should  it  become  desirable 
to  provide  different  supply-demand  ad¬ 
justers  in  the  respective  markets,  a  sep¬ 
arate  hearing  on  this  order  could  be 
proposed  to  consider  such  an  action.  It 
is  concluded  that  the  proposal  concern¬ 
ing  the  language  of  the  supply-demand 
adjustment  provision  should  be  adopted. 

6.  A  separate  classification  and  price 
for  butterfat  used  in  churning  butter 
should  not  be  adopted. 

Handlers  proposed  that  butterfat  used 
in  churning  butter  should  have  a  sep¬ 
arate  classification,  and  be  priced  the 
same  as  92-score  butter  on  the  Chicago 
market. 

In  supporting  the  proposal,  handlers 
testified  that  in  1955,  an  average  of  24,- 
000  pounds  of  butterfat  per  month  was 
used  for  churning  operations,  usually  in 
unregulated  plants.  For  the  first  six 
months  of  1956,  approximately  31,000 
pounds  of  butterfat  per  month'were  used 
in  this  manner.  Much  of  such  butterfat 
was  churned  on  a  custom  basis,  presum¬ 
ably  returned  as  butter  to  regulated 
handlers  for  sale  to  their  customers. 
Handlers  contended  that  they  lose  5  to 
10  cents  per  pound  on  such  butterfat, 
i.  e.,  the  difference  between  the  South 
Bend-LaPorte  Class  n  butterfat  price 
and  their  sale  price  to  butter  manufac¬ 
turing  plants. 

The  proposal  is  intended  to  relieve 
handlers  of  losses  incurred  by  them  in 
the  disposition  of  butterfat  for  churning. 
They  argued  that  producers  shbuld  as¬ 
sume  a  portion  of  these  losses  since  the 
handlers  have  had  to  accept  more  but¬ 
terfat  than  actually  needed  in  procuring 
a  sufficient  quantity  of  milk  for  fluid 
disposition.  However,  it  was  conceded  by 
proponents  that  there  is  opportunity  in 
the  over-all  operation  of  a  fluid  milk 
business  to  recover  whatever  losses  are 
incurred  whether  in  the  cream  depart¬ 
ment  or  elsewhere. 

It  was  further  argued  that  the  adop¬ 
tion  of  the  proposal  would  encourage 
producers  to  deliver  milk  of  lower  butter¬ 
fat  content,  in  closer  conformance  with 
the  consumer  demand  for  products  of 
lower  butterfat  content. 
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Producers  contended  that  cream  for 
churning  can  be  sold  at  the  present 
Class  II  butterfat  price  and  that  to 
adopt  the  proposal  would  shift  to  pro¬ 
ducers  the  losses  resulting  from  poor 
sales  outlets. 

At  the  present  time,  butterfat  used  for 
churning  butter  is  classified  in  Class  II 
and  priced  accordingly.  The  Class  II 
price  for  butterfat  is  computed  by  add¬ 
ing  20  percent  to  the  Chicago  92 -score 
butter  price  and  then  multiplying  by 
1,000.  This  has  resulted  in  annual* aver-  # 
age  Class  II  butterfat  prices  per  hun¬ 
dredweight  in  1952,  1953,  1954  and  1955 
of  $87,  $79,  $72  and  $69,  respectively. 
During  that  period,  the  proposal  would 
have  resulted  in  annual  average  prices 
for  butterfat  used  for  butter  of  $72,  $66, 
$60  and  $57,  representing  a  significant 
reduction  from  the  present  level. 

A  large  portion  of  the  reserve  quan¬ 
tity  of  butterfat  in  the  market  is  utilized 
in  ice  cream  and  ice  cream  mix,  and 
not  necessarily  utilized  for  churning. 
Approximately  84  percent  of  the  total 
Class  H  butterfat  during  the  18  months 
prior  to  the  hearing  was  utilized  in  prod¬ 
ucts  yielding  higher  returns  to  handlers 
than  butterfat  for  churning.  Approxi¬ 
mately  16  percent  of  the  Class  H  butter¬ 
fat  during  this  period  was  disposed  of 
for  churning.  The  latter  quantity  is 
equivalent  to  less  than  one  percent  of  the 
total  butterfat  in  producer  milk.  Recog¬ 
nizing  that  reserves  are  necessary  for  a 
handler  to  conduct  a  fluid  milk  opera¬ 
tion,  the  small  quantity  of  butterfat 
which  is  disposed  of  for  churning  may 
not  be  considered  burdensome.  It  is 
concluded  that  a  separate  classification 
and  pricing  for  butterfat  used  for-churn¬ 
ing  should  not  be  adopted. 

7.  Other  changes  in  the  order  involve 
the  redesignation  of  paragraph  refer¬ 
ences  to  conform  with  recommendations 
contained  hereiil  to  amend  the  clas¬ 
sification  and  pricing  provisions  of  the 
order. 

General  findings,  (a)  The  proposed 
marketing  agreement  and  the  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended,  and  all  of  the  terms' 
and  conditions  thereof  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the  act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  minimum  prices 
specified  in  the  proposed  marketing 
agreement  and  the  orde^  as  amended, 
and  as  hereby  proposed  to  be  further 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  proposed  order,  as  amended, 
and  as  hereby  proposed  to  be  further 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Ruling  on  exceptions.  In  arriving  at 
the  findings  and  conclusions  and  the  reg¬ 
ulatory  provisions  of  this  decision,  each 


of  the  exceptions  received  was  carefully 
and  fully  considered  in  conjunction  with 
the  record  evidence  pertaining  thereto. 
To  the  extent  that  the  findings  and  con¬ 
clusions  and  the  regulatory  provisions  of 
this  decision  are  at  variance  with  any  of 
the  exceptions,  such  exceptions  are 
hereby  overruled. 

'  Marketing  agreement  and  order,  as 
amended.  Annexed  hereto  and  made  a 
part  hereof  are  two  documents  entitled, 
respectively,  “Marketing  agreement  reg¬ 
ulating  the  handling  of  milk  in  the  South 
Bend -La  Porte,  Indiana,  marketing 
area”,  and  “Order  amending  the  order, 
as  amended,  regulating  the  handling  of 
milk  in  the  South  Bend-La  Porte,  Indi¬ 
ana,  marketing  area”,  which  have  been 
decided  upon  as  the  detailed  and  appro¬ 
priate  means  of  effectuating  the  fore¬ 
going  conclusions. 

Determination  of  representative  pe¬ 
riod.  The  month  of  December  1956  is 
hereby  determined  to  be  the  representa¬ 
tive  period  for  the  purpose  of  ascertain¬ 
ing  whether  the  issuance  of  the  attached 
order  amending  the  order,  as  amended, 
regulating  the  handling  of  milk  in  the 
South  Bend-La  Porte,  Indiana,  market¬ 
ing  area  is  approved  or  favored  by  pro¬ 
ducers,  as  defined  under  the  terms  of  the 
order  as  proposed  hereby  to  be  amended, 
and  who,  during  such  representative  pe¬ 
riod,  were  engaged  in  the  production  of 
milk  for  sale  within  the  aforesaid  mar¬ 
keting  area. 

It  is  hereby  ordered,  That  all  of  this 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the'FEDERAL 
Register.  The  regulatory  provisions  of 
said  marketing  agreement  are  identical 
with  those  contained  in  the  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended  by  the  attached  order 
which  will  be  published  with  this  de¬ 
cision. 

Issued  at  Washington,  D.  C.,  this  15th 
day  of  March  1957. 

[seal]  Earl  L.  Btttz, 

Assistant  Secretary. 


Order 1  as  Amended,  Regulating  the 
Handling  of  Milk  in  the  South  Bend-La 
Porte,  Indiana,  Marketing  Area 


Sec. 

967.0 

Findings  and  determinations. 

DEFINITIONS 

967.1 

Act. 

967.2 

Secretary. 

967.3 

Department. 

967.4 

Person. 

967.5 

Delivery  period. 

967.6 

Cooperative  association. 

967.7 

South  Bend -La  Porte,  Indiana,  mar- 

keting  area. 

967.8 

Approved  plant. 

967.9 

Producer. 

967.10 

Producer  milk. 

967.11 

Other  source  milk. 

967.12 

Route. 

967.13 

Handler. 

967.14 

Producer -handler. 

967.15 

Base,  base  milk  and  excess  milk. 

MARKET  ADMINISTRATOR 

967.20, 

Designation. 

1  This  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  S  900.14 
of  the  rules  of  practice  and  procedure  govern¬ 
ing  proceedings  to  formulate  marketing 
agreements  and  orders  have  been  met. 


PROPOSED  RULE  MAKING 


Sec. 

967.21  Powers. 

967.22  Duties. 


Agreement  Act  of  1937,  as  amended  (7 
U.  S.  C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure,  as 
amended,  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900),  a  public  hear¬ 
ing  was  held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order,  as  amended, 
regulating  the  handling  of  milk  in  the 
South  Bend-La  Porte,  Indiana,  market¬ 
ing  area.  Upon  the  basis  of  the  evi¬ 
dence  introduced  at  such  hearing  and 
the  record  thereof,  it  is  found  that; 

(1)  The  said  order,  as  amended,  and 
as  hereby  further  amended,  and  all  of 
the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy 
of  the  act; 

(2)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  said  marketing  area,  and  the 
minimum  prices  specified  in  the  order, 

application  of  provisions  as  amended,  and  as  hereby  further 

amended,  are  such  prices  as  will  re¬ 
flect  the  aforesaid  factors,  insure  a  suffi¬ 
cient  quantity  of  pure  and  wholesome 
milk  and  be  in  the  public  interest;  and 

(3)  The  said  order,  as  amended,  and 
determination  of  uniform  price  as  hereby  further  amended,  regulates 

967.70  Computation  of  value  of  producer  the  handling  of  milk  in  the  same  manner 

jniijc  as,  and  is  applicable  only  to  persons 

967.71  Computation  of  uniform  price.  in  the  respective  classes  of  industrial 

967.72  Notification  to  handlers.  and  commercial  activity  specified  in, 

a  marketing  agreement  upon  which  a 
payments  hearing  has  been  held. 

967.80  Time  and  method  of  payment.  _  ,  _  ,  . _ ... _ _.  . 

967.81  Producer-butterfat  differential.  i.-LPr^fr  re^ilve  *°  handling. .It  is 

967.82  Producer-settlement  fund.  therefore  ordered  that  on  and  after  the 

967.83  Payments  to  the  producer -settle-  effective  date  hereof,  the  handling  of 

ment  fund.  -  milk  in  the  South  Bend-La  Porte,  Indi- 

967.84  Payments  out  of  the  producer-  ana,  marketing  area  shall  be  in  confor- 

settiement  fund.  mity  to  and  in  compliance  with  the 

967.85  Expense  of  administration.  terms  and  conditions  of  the  aforesaid 

AdCmenSofScounte  order,  as  amended,  and  as  hereby 

afft.es  Termination  of  obligation,.  amended;  and  the  aforesaid  order,  as 

amended,  is  hereby  further  amended  to 
effective  time,  suspension,  or  read  as  follows: 

TERMINATION 

DEFINITIONS 

967.90  Effective  time.  v 

967.91  Suspension  or  termination.  §  967.1  Act .  “Act”  means  Public  Act 

967.92  Continuing  obligations.  No.  10,  73d  Congress,  as  amended  and  as 

967.93 .  Liquidation.  reenacted  and  amended  by  the  Agricul- 

MISCELLANEOUS  PROVISIONS  ^  ^  °\  ^ ’ 

as  amended  (7  U.  S.  C.  601  et  seq.). 

967.100  Agents.  „  „ _ _  _ 

967.101  Separability  of  provisions.  §  967.2  Secretary.  “Secretary”  means 

.  a.  ^  the  Secretary  of  Agriculture  or  any  other 

Authority:  §§  967.0  to  967.101  Issued  ..  TTnitmi 

_ _ .  _  „„„  „  officer  or  employee  of  the  United  States 

under  sec.  5,  49  stat.  753,  as  amended;  7  , ,  .  ,  ,  , ,  . 

U.  s.  c.  and  Sup  608c.  authorized  to  exercise  the  powers  or  to 

perform  the  duties  of  the  Secretary  of 
§  967.0  Findings  and  determinations.  Agriculture. 

The  findings  and  determinations  here¬ 
inafter  set  fprth  are  supplementary  and  §  967.3  Department.  “Department” 
in  addition  to  the  findings  and  deter-  means  the  United  States  Department  of 

minations  previously  made  in  connec-  Agriculture  or  such  other  Federal 

tion  with  the  issuance  of  the  aforesaid  Agency  authorized  to  perform  the  price 
order  and  of  each  of  the  previously  is-  reporting  functions  of  the  United  States 
sued  amendments  thereto;  and  all  of  Department  of  Agriculture  specified 

said  previous  findings  and  determina-  herein. 

tions  are  hereby  ratified  and  affirmed,  .  967  .  Person  “Person”  means  anv 

except  insofar  as  such  findings  and  de-  jJividual  partnership  cotpo“S  a*- 

terminations  may  be  in  conflict  with  the  gociltion  m  anv ^ther  bSsffiess  unit’ 
findings  and  determinations  set  forth  sociation,  or  any  other  business  unit. 

herein.  -  §  967.5  Delivery  period.  “Delivery 

(a)  Findings  upon  the  basis  of  the  period”  means  the  calendar  month  or 
hearing  record.  Pursuant  to  the  pro-  the  total  portion  thereof  during  which 
visions  of  the  Agricultural  Marketing  this  order  is  in  effect. 


§  967.6  Cooperative  association.  “Co¬ 
operative  association”  means  any  coop¬ 
erative  association  of  producers  which 
the  Secretary  determines,  after  appli¬ 
cation  by  the  association; 

(a)  'To  be  qualified  under  the  pro¬ 
visions  of  the  act  of  Congress  of  Feb¬ 
ruary  18,  1922,  as  amended,  known  as 
the  “Capper- Volstead  Act”;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  en¬ 
gaged  in  making  collective  sales  or  mar¬ 
keting  milk  or  its  products  for  its 
members. 

§  967.7  South  Bend-La  Porte,  Indi~ 
ana,  marketing  area.  “South  Bend-La 
Porte,  Indiana,  marketing  area”,  here¬ 
inafter  called  the  “marketing  area” 
means  all  territory  within  the  corporate 
limits  of  South  Bend,  Mishawaka,  La 
Porte,  and  Michigan  City,  Indiana. 

§  967.8  Approved  plant.  “Approved 
plant”  means  a  milk  plant  which  is 
approved  by  the  health  authorities  of 
any  of  the  following  municipalities: 
South  Bend,  Mishawaka,  La  Porte,  or 
Michigan  City,  Indiana,  for  the  proces¬ 
sing  and  distribution  of  milk  for  con¬ 
sumption  in  fluid  form  and  from  which 
a  route  is  operated  wholly  or  partially 
within  the  marketing  area. 

§  967.9  Producer.  “Producer”  means 
any  person,  except  a  producer-handler, 
who  produces  milk  (other  than  milk  ex¬ 
empt  pursuant  to  §  967.60)  which  is 
received  at  an  approved  plant,  provided 
such  milk  is  eligible  for  consumption  as 
milk  in  fluid  form  within  the  marketing 
area  under  the  approval  or -certification 
of  one  or  more  of  the  health  authorities 
referred  to  in  §  967.8.  This  definition 
shall  include  any  such  person  who  is 
regularly  classified  as  a  producer  but 
whose  milk  is  caused  to  be  temporarily 
diverted  by  a  handler  from  an  approved 
plant  to  a  plant  not  an  approved  plant. 

§  967.10  Producer  milk.  “Producer 
milk”  means  milk  produced  by  a  pro¬ 
ducer  under  the  conditions  set  forth  in 
§  967.9. 

§  967,11  Other  source  milk.  “Other 
source  milk”  means  all  skim  milk  and 
butterfat  received  in  any  form,  except 
in  a  nonfluid  milk  product  disposed  of 
in  the  same  form  as  received,  from 
sources  other  than  a  producer  or  a 
handler  who  receives  milk  subject  to  the 
pricing  provisions  of  this  part. 

§  967.12  Route.  “Route”  means  a 
delivery  (including  a  sale  at  a  plant 
store)  of  any  item  named  in  §  967.41 
(a)  (1)  to  a  wholesale  or  retail  stop 
other  than  a  milk  processing  or  distrib¬ 
uting  plant. 

§  967.13  Handler.  “Handler”  means 
(a)  a  person  who  operates  an  approved 
plant  or  (b)  a  cooperative  association 
with  respect  to  milk  (1)  caused  by  it  to 
be  delivered  from  a  producer’s  farm  to 
an  approved  plant  for  the  account  of  such 
association,  or  (2)  customarily  received 
as  producer  milk  at  an  approved  plant 
which  is  diverted  by  such  association 
for  its  account  to  a  plant  not  an  approved 
plant. 

§  967.14  Producer -handler.  “P  r  o- 
ducer-handler”  means  any  person  who 
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operates  an  approved  plant  and  whose 
sole  source  of  supply  of  skim  milk  and 
butterfat  is  from  his  own  production  or 
from  his  own  production  and  from  an 
approved  plant. 

§  967.15  Base,  base  milk  and  excess 
milk— (a)  Base.  “Base”  means  a  quan¬ 
tity  of  milk  expressed  in  poynds  per  day  < 
computed  pursuant  to  §  967.63. 

(b)  Base  milk.  “Base  milk”  means 
a  quantity  of  producer  milk  received  by 
a  handler  during  each  of  the  months  of 
April,  May,  June  and  July  which  is  not 
in  excess  of  such  producer’s  base  multi¬ 
plied  by  the  number  of  days  such  milk 
was  produced. 

(c)  Excess  milk.  “Excess  milk” 
means  producer  milk  received  by  a  han¬ 
dler  during  each  of  the  months  of  April, 
May,  June  and  July  which  is  in  excess 
of  the  base  milk  received  from  such 
producer. 

MARKET  ADMINISTRATOR 

§  967.20  Designation.  The  agency 
for  the  administration  hereof  shall  be  a 
market  administrator,  selected  by  the 
Secretary,  who  shall  be  entitled  to  such 
compensation  as  may  be  determined  by, 
and  shall  be  subject  to  removal  at  the 
discretion  of,  the  Secretary. 

§  967.21  Powers.  The  market  ad¬ 
ministrator  shall  have  the  following 
powers  with  respect  to  this  part : 

(a)  To  administer  its  terms  and  pro¬ 
visions; 

(b)  To  receive,  investigate,  and  re¬ 
port  to  the  Secretary  complaints  of 
violations; 

(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions;  and 

(d)  To  recommend  amendments  to 
the  Secretary. 

§  967.22  Duties.  The  market  ad¬ 
ministrator  shall  perform  all  duties 
necessary  to  administer  the  terms  and 
provisions  of  this  part,  including,  but 
not  limited  to,  the  following: 

(a)  Within  30  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  such  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties,  in  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

_  (c)  Obtain  in  an  amount  and  with 

surety  thereon  satisfactory  to  the  Secre¬ 
tary  a  bond  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay,  out1  of  the  funds  provided  by 
§  967.85: 

(1)  The  cost  of  his  bond  and  of  the 
bonds  of  his  employees, 

(2)  His  own  compensation,  and 

(3)  All  other  expenses,  except  those 
incurred  under  §  967.86,  necessarily  in¬ 
curred  by  him  in  the  maintenance  and 
functioning  of  his  office  and  in  the  per¬ 
formance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 


vided  for  in  this  part,  and  upon  request 
by  the  Secretary,  surrender  the  same  to 
such  other  person  as  the  Secretary  may 
designate; 

(f)  Publicly  announce,  unless  other¬ 
wise  directed  by  the  Secretary,  by  post¬ 
ing  in  a  conspicuous  place  in  his  office 
and  by  such  other  means  as  he  deems 
appropriate,  the  name  of  any  person 
who  within  10  days  after  the  day  upon 
which  he  is  required  to  perform  such 
acts,  has  not  made  (1)  reports  pursuant 
to  §§  967.30  to  967.31  or  (2)  payments 
pursuant  to  §§  967.80  to  967.87; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be  requested  by  the  Secretary; 

(h)  Verify  all  reports  and  payments 
of  each  handler  by  inspection  of  such 
handler’s  records  and  of  the  records  of 
any  other  handler  or  person  upon  whose 
utilization  of  the  classification  of  skim 
milk  and  butterfat  for  such  handler 
depends; 

(i)  Publicly  announce  by  posting  in 
a  conspicuous  place  in  his  office  and  by 
such  other  means  as  he  deems  appro¬ 
priate,  the  prices  determined  for  each 
delivery  period  as  follows: 

(1)  On  or  before  the  7th  day  after 
the  end  of  such  delivery  period,  the  min¬ 
imum  class  prices  for  skim  milk  and 
butterfat  pursuant  to  §§  967.51  through 
967.53; 

(2)  On  or  before  the  14th  day  after 
the  end  of  such  delivery  period,  the  uni¬ 
form  price  computed  pursuant  to 
§  967.71  and  the  butterfat  differential 
computed  pursuant  to  §  967.81 ; 

(j)  Prepare  and  disseminate  to  the 
public  such  statistics  and  information  as 
he  deems  advisable  and  as  do  not  reveal 
confidential  information;  and 

(k)  On  or  before  April  1  each  year 
notify  each  producer  of  the  amount  of 
his  base,  and  notify  each  handler  of  the 
amount  of  the  base  of  each  producer 
delivering  milk  to  any  of  the  handler’s 
plants. 

REPORTS,  RECORDS,  AND  FACILITIES 

§  967.30  Reports  of  receipts  and  utili¬ 
zation.  On  or  before  the  9th  day  after 
the  end  of  each  delivery  period  each 
handler,  except  a  producer-handler, 
shall  report  to  the  market  administrator 
in  the  detail  and  on  forms  prescribed  by 
the  market  administrator: 

(a)  The  quantities  of  butterfat  and  of 
skim  milk  contained  in  all  receipts 
within  such  delivery  period  of  (1)  pro¬ 
ducer  milk,  (2)  skim  milk  and  butterfat 
in  any  form  from  any  other  handler,  (3) 
other  source  milk,  and  the  source  there¬ 
of,  and  (4)  for  the  delivery  periods 
of  April  through  July,  the  total  amount 
of  base  milk  and  the  total  amount 
of  excess  milk  received  from  producers; 

(b)  The  utilization  of  all  receipts  re¬ 
ported  under  paragraph  (a)  of  this' sec¬ 
tion;  and 

(c)  Such  other  information  with  re¬ 
spect  to  all  receipts  and  utilization  as 
the  market  administrator  may  prescribe. 

§  967.31  Other  reports  (a)  Each 
producer-handler  shall  make  reports  to 
the  market  administrator  at  such  time 
and  in  such  manner  as  the  market  ad¬ 
ministrator  may  prescribe. 


(b)  On  or  before  the  25th  day  after 
the  end  of  each  delivery  period  each 
handler  shall  submit  to  the  market  ad¬ 
ministrator  such  handler’s  producer  pay¬ 
roll  for  the  preceding  delivery  period, 
which  shall  show  (1)  the  total  pounds 
of  milk  received  from  each  producer  and 
the  average  butterfat  test  of  such  milk, 
(2)  the  amount  of  payment  to  each  pro¬ 
ducer  and  cooperative  association,  (3) 
the  nature  and  amount  of  any  deductions 
and  charges  involved  in  the  payments 
referred  to  in  subparagraph  (2)  of  this 
paragraph,  and  (4)  for  the  delivery 
periods  of  September  through  December, 
the  number  of  days  on  which  milk  was 
received  from  each  producer,  and  for  the 
delivery  periods  of  April  through  July, 
for  each  producer  the  number  of  days 
on  which  milk  was  received  and  the 
amount  of  base  milk  and  excess  milk. 

§  967.32  Records  and  facilities.  Each 
handler  shall  maintain  and  make  avail¬ 
able  to  the  market  administrator  or  to 
his  representative  during  the  usual  hours 
of  business,  such  accounts  and  records  of 
his  operations  and  such  facilities  as  are 
necessary  for  the  market  administrator 
to  verify  or  to  establish  the  correct  data 
with  respect  to: 

(a)  The  receipts  and  utilization,  in 
whatever  form,  of  all  skim  milk  and 
butterfat  received; 

(b)  The  weights,  samples,  and  tests 
for  butterfat  and  for  other  content  of  all 
skim  milk  and  butterfat  handled; 

(c)  Payments  to  producers  and  co¬ 
operative  associations;  and 

(d)  The  pounds  of  skim  milk  and 
butterfat  contained  in  or  represented  by 
all  milk,  skim  milk,  cream,  and  each 
milk  product  on  hand  at  the  beginning 
and  at  the  end  of  each  delivery  period. 

§  967.33  Retention  of  records.  All 
books  and  records  required  under  this 
part  to  be  made  available  to  the  market 
administrator  shall  be  retained  by  the 
handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  month  to  which 
such  books  and  records  pertain:  Pro¬ 
vided,  That  if,  within  such  three  year 
period  the  market  administrator  notifies 
the  handler  in  writing  that  the  retention 
of  such  books  and  records,  or  of  specified 
books  and  records,  is  necessary  in  con¬ 
nection  with  a  proceeding  under  section 
8c  (15)  (A)  of  the  act  or  a  court  action 
specified  in  such  notice,  the  handler  shall 
retain  such  books  and  records,  or  speci¬ 
fied  books  and  records,  until  further 
written  notification  from  the  market 
administrator.  In  either  case  the  market 
administrator  shall  give  further  written 
notification  to  the  handler  promptly 
upon  the  termination  of  the  litigation  or 
when  the  records  are  no  longer  necessary 
in  connection  therewith. 

CLASSIFICATION 

§  967.40  Skim  milk  and  butterfat  to 
be  classified.  All  skim  milk  and  butter¬ 
fat,  in  any  form,  received  within  the 
delivery  period  by  a  handler,  in  producer 
milk,  in  other  source  milk  and  from 
another  handler  shall  be  classified  by 
the  market  administrator  pursuant  to 
the  provisions  of  §§  967.41  to  967.46, 
inclusive. 
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I  967.41  Classes  of  utilization.  Sub¬ 
ject  to  the  conditions  set  forth  in 
S§  967.43  and  967.44,  the  skim  milk  and 
butterfat  described  in  §  967.40  shall  be 
classified  by  the  market  administrator 
on  the  basis  of  the  following  classes: 

(a)  Class  I  milk  shall  be  all  skim  milk 
(including  reconstituted  skim  milk)  and 
butterfat  (1)  disposed  of  (except  as  pro¬ 
vided  in  paragraph  (c)  (1)  of  this  sec¬ 
tion)  in  the  form  of  milk,  skim  milk, 
flavored  milk,  flavored  milk  drink,  and 
buttermilk;  (2)  disposed  of  as  cream 
(sweet  or  sour)  and  as  any  fluid  mixture 
of  cream  and  milk  (or  skim  milk)  con¬ 
taining  not  less  than  6  percent  butterfat 
(but  not  including  ice  cream  or  other 
frozen  dessert  mixes  disposed  of  to  a 
commercial  processor,  or  any  mixture 
disposed  of  in  containers  or  dispensers 
under  pressure  for  the  purpose  of  dis¬ 
pensing  a  whipped  or  aerated  product) ; 
(3)  disposed  of  in  fluid  or  frozen  form 
as  concentrated  milk,  flavored  milk,  fla¬ 
vored  milk  drink  not  sterilized  and  not 
otherwise  specified  under  paragraph  (c) 
of  this  section,  and  as  eggnog;  (4)  in 
shrinkage  of  receipts  of  producer  milk 
computed  pursuant  to  §  967.42  which  is 
in  excess  of  2  percent  of  such  receipts; 
and  (5)  not  specifically  accounted  for  as 
any  item  named  in  this  paragraph  or  as 
Class  n  milk  or  Class  in  milk. 

(b)  Class  n  milk  shall  be  all  skim  milk 
and  butterfat  used  to  produce  cottage 
cheese. 

(c)  Class  m  milk  shall  be  all  skim 
milk  and  butterfat  (1)  disposed  of  in 
bulk  in  the  form  of  milk,  skim  milk,  but¬ 
termilk,  and  cream  to  any  manufacturer 
of  candy,  soup  or  bakery  products  and 
used  in  such  products;  (2)  in  condensed 
milk  or  skim  milk  (sweetened  or  un¬ 
sweetened)  disposed  of  to  commercials 
food  processors;  (3)  disposed  of  (or  used 
to  produce,  in  the  case  of  ice  cream  and 
frozen  desserts  and  mixes  (liquid  or 
powdered)  for  such  products,  and  aer¬ 
ated  cream  products)  as  sweetened  con¬ 
densed  milk  in  hermetically  sealed  cans, 
evaporated  milk,  ice  cream,  ice  cream 
mix,  other  frozen  desserts  and  mixes, 
storage  cream,  butter,  cheese  and  non¬ 
fat  dry  milk;  (4)  dumped  or  disposed 
of  for  livestock  feed  as  skim  milk 
(including  that  in  whole  milk  dumped), 
flavored  milk,  flavored  milk  drink  and 
buttermilk;  (5)  disposed  of  as  a  milk 
product  other  than  any  of  those  specified 
in  paragraph  (a)  (1),  (2)  and  (3)  in 
paragraph  (b),  and  in  paragraphs  (c) 
(1),  (2),  (3)  and  (4)  of  this  section;  (6) 
contained  in  monthly  inventory  varia¬ 
tions;  (7)  ih  actual  shrinkage  of  receipts 
of  producer  milk  computed  pursuant  to 
§  967.42  but  not  in  excess  of  2  percent  of 
such  receipts;  and  (8)  in  actual  shrink¬ 
age  of  other  source  milk  computed  pur¬ 
suant  to  §  967.42. 

§  967.42  Shrinkage.  The  market  ad¬ 
ministrator  shall  determine  the  shrink¬ 
age  of  skim  milk  and  butterfat,  respec¬ 
tively,  in  producer  milk  and  in  other 
6ource  milk  in  the  following  manner: 

(a)  Compute  the  total  shrinkage  of 
.skim  milk  and  butterfat,  respectively, 
for  each  handler;  and 

(b)  Prorate  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively, 
computed  pursuant  to  paragraph  (a)  of 


this  section  between  that  in  producer 
milk  and  in  other  source  milk. 

§  967.43  Responsibility  of  handlers 
and  reclassification  of  milk,  (a)  All 
skim  milk  and  butterfat  shall  be  Class  I 
milk,  unless  the  handler  who  first  re¬ 
ceives  such  skim  milk  or  butterfat  proves 
to  the  market  administrator  that  such 
skim  milk  or  butterfat  should  be  classi¬ 
fied  otherwise. 

(b)  Any  skim  milk  or  butterfat  classi¬ 
fied  (except  that  transferred  to  a  pro¬ 
ducer-handler)  in  one  class  shall  be 
reclassified  if  used  or  reused  by  such 
handler  or  by  another  handler  in  an¬ 
other  class. 

§  967.44  Transfers.  Skim  milk  or 
butterfat  disposed  of  by  a  handler  either 
by  transfer  or  diversion  shall  be  classi¬ 
fied: 

(a)  As  Class  I  milk  if  transferred  or 
diverted  to  another  handler  (except  a 
producer-handler)  in  the  form  of  any 
item  named  in  §  967.41  (a)  (1),  (2),  or 
(3)  unless  utilization  in  another  class 
is  mutually  indicated  in  writing  to  the 
market  administrator  by  both  handlers 
on  or  before  the  9th  day  after  the  end 
of  the  delivery  period  within  which  such 
transaction  occurred:  Provided,  That 
skim  milk  or  butterfat  so  assigned  to  a 
particular  class  shall  be  limited  to  the 
amount  thereof  remaining  in  such  class 
in  the  plant  of  the  transferee  handler 
after  the  subtraction  of  other  source  milk 
pursuant  to  §  967.46,  and  any  excess  of 
such  skim  milk  or  butterfat,  respectively, 
shall  be  assigned  to  Class  I  milk; 

(b)  As  Class  I  milk  if  transferred  or 
diverted  to  a  producer-handler  in  the 
form  of  any  item  named  in  §  967.41  (a) 
(1),  (2)  or  (3); 

(c)  As  Class  I  milk  if  transferred  or 
diverted  to  a  plant  not  an  approved  plant 
in  the  form  of  any  item  named  in 
§  967.41  (a)  (1),  (2)  or  (3)  unless  (1) 
the  transferor  handler  claims  use  in 
another  class  on  the  basis  of  utilization 
in  the  unapproved  plant  in  his  report 
submitted  to  the  market  administrator 
pursuant  to  §  967.30  for  the  month  with¬ 
in  which  such  transaction  occurred,  (2) 
the  receiver  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  at  his  plant  which  are 
made  available  if  requested  by  the  mar¬ 
ket  administrator  for  the  purpose  of 
verification,  and  (3)  in  such  receiver’s 
plant  there  actually  had  been  used  dur¬ 
ing  such  delivery  period  in  the  use  indi¬ 
cated  in  such  report,  not  less  than  an 
equivalent  amount  of  skim  milk  and 
butterfat  derived  by  him  from  milk  or 
cream:  Provided,  That  if  upon  inspec¬ 
tion  of  such  receiver’s  records  of  such 
plant,  there  had  not  been  used  in  such 
indicated  use  an  equivalent  amount  of 
skim  milk  and  butterfat  so  derived,  the 
remaining  pounds  shall  be  classified  as 
Class  I  milk. 

§  967.45  Computation  of  skim  milk 
and  butterfat  in  each  class.  ~  For  each 
delivery  period,  the  market  administra¬ 
tor  shall  correct  for  mathematical  and 
for  other  obvious  errors  the  delivery 
period  report  submitted  by  each  handler 
and  compute  the  total  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  for  such  handler. 


§  967.46  Allocation  of  skim  milk  and 
butterfat  classified.  The  pounds  of  skim 
milk  and  butterfat,  respectively,  remain¬ 
ing  in  each  class  after  the  following  com¬ 
putations  shall  be  the  pounds  in  each 
class  allocated  to  producer  milk; 

(a)  Subtract,  respectively,  from  the 
pounds  of  skim  milk  and  butterfat  in 
Class  I  milk  the  pounds  of  skim  milk 
and  butterfat  in  other  source  milk  which 
is  disposed  of  as  Class  I  milk  in  bottles 
on  a  route  outside  the  marketing  area: 
Provided,  That  the  health  authority  hav¬ 
ing  jurisdiction  over  the  plant  from 
which  such  distribution  is  made  has 
granted  approval  for  receiving  and 
processing  iot  fluid  distribution  both  ap¬ 
proved  milk  and  other  source  milk  in 
such  plant,  the  handler  maintains  ade¬ 
quate  accounts  and  records  of,  and  prac¬ 
tices  complete  segregation  of,  producer 
milk  and  other  source  milk  used  in  his 
Class  I  milk  operations,  and  that  such 
other  source  milk  is  disposed  of  on  a 
route  on  which  no  producer  milk  is  dis¬ 
posed  of  as  Class  I  milk ; 

<b)  Subtract,  respectively,  from  the 
pounds  of  skim  milk  and  butterfat  in 
Class  !  milk  (to  the  extent  Class  I  milk 
is  available)  the  pounds  of  skim  milk 
and  butterfat  in  other  source  milk  which 
is  (1)  received  in  consumer  packages  as 
any  item  specified  in  §  967.41  (a)  (1), 
(2)  or  (3)  from  a  plant  where  milk  is 
subject  to  the  class  price  provisions  of 
a  Federal  marketing  agreement  or  order 
issued  pursuant  to  the  act  for  another 
fluid  milk  marketing  area,  and  (2)  dis¬ 
posed  of  without  repackaging ; 

(c)  Subtract,  respectively,  from  the 
remaining  pounds  of  skim  milk  and 
butterfat  in  each  class  (other  than  the 
pounds  in  inventory  variations  and  plant 
shrinkage  of  skim  milk  and  butterfat 
pursuant  to  §  967.41  (c)  (7) )  in  series 
beginning  with  Class  III  milk,  the 
pounds  of  skim  milk  and  butterfat  in 
other  source  milk  excluding  that  sub¬ 
tracted  pursuant  to  paragraphs  (a)  and 
(b)  of  this  section; 

(d)  Subtract,  respectively,  from  the 
remaining  pounds  of  skim  milk  and 
butterfat  in  each  class  the  pounds  of 
skim  milk  and  butterfat  received  from 
other  handlers  and  assigned  to  such  class 
pursuant  to  §  967.44;  and 

(e)  Subtract,  respectively,  from  the 
remaining  pounds  of  skim  milk  and 
butterfat  in  each  class  in  series  begin¬ 
ning  with  Class  m  milk,  the  pounds  by 
which  such  pounds  of  skim  milk  and 
butterfat  in  all  classes  exceed,  respec¬ 
tively,  the  total  pounds  of  skim  milk 
and  butterfat  received  in  milk  from  pro¬ 
ducers. 

MINIMUM  PRICES 

§  967.50  Basic  formula  price.  The 
basic  formula  price  to  be  used  in  com¬ 
puting  the  prices  of  Class  I  milk  and 
Class  II  milk  for  the  delivery  period  shall 
be  the  higher  of  the  prices  computed  by 
the  market  administrator  for  the  de¬ 
livery  period  immediately  preceding 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section: 

(a)  Compute  the  arithmetical  average 
of  the  basic  (or  field)  prices  per  hun¬ 
dredweight  reported  to  have  been  paid, 
or  to  be  paid,  for  milk  of  3.5  percent  but¬ 
terfat  content  received  from  farmers 
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during  the  delivery  period  at  the  follow¬ 
ing  plants  or  places  for  which  prices  are 
reported  to  the  market  administrator 
or  to  the  Department  by  the  companies 


listed  below: 

present  operator:  Location 

Borden  Co _ Mount  Pleasant,  Mich. 

Borden  Co _ New  London,  Wis. 

Borden  Co _ _  Orfordville,  Wis. 

Carnation  Co _ Oconomowdc,  Wis. 

Carnation  Co _ Richland  Center,  Wis. 

Carnation  Co _ Sparta,  Mich. 

Pet  Milk  Co _ Belleville,  Wis. 

Pet  Milk  Co _ _  Coopersville,  Mich. 

Pet  Milk  Co _ New  Glarus,  Wis. 

Pet  Milk  Co _ Wayland,  Mich. 

White  House  Milk 

Co _ Manitowoc,  Wis. 

White  House  Milk 
Co _ _  West  Bend,  Wis. 


(b)  Compute  a  price  per  hundred¬ 
weight  by  adding  together  the  amounts 
resulting  pursuant  to  subparagraphs  (1) 
and  (2)  of  this  paragraph ; 

(1)  Multiply  by  8.2  the  weighted 
average  of  carlot  prices  per  pound  for 
spray  process  nonfat  dry  milk,  for 
human  consumption,  f .  o.  b.  manufactur¬ 
ing  plants  in  the  Chicago  area,  as  pub¬ 
lished  for  the  period  from  the  26th  day 
of  the  immediately  preceding  delivery 
period  through  the  25th  day  of  the  cur¬ 
rent  delivery  period  by  the  Department, 
and  from  the  result  thus  obtained  deduct 
64.2  cents ; 

(2)  Multiply  by  4.24  the  simple  aver¬ 
age,  as  computed  by  the  market  adminis¬ 
trator,  of  the  daily  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  A  A  (93- 
score)  bulk  creamery  butter  per  pound 
at  Chicago,  as  reported  by  the  Depart¬ 
ment  during  the  delivery  period:  Pro¬ 
vided,  That  if  no  price  is  reported  for 
Grade  AA^ (93-score)  butter,  the  highest 
of  the  Grade  A  (92-score)  butter  prices 
for  that  day  shall  be  used  in  lieu  of  the- 
price  for  Grade  AA  (93-score)  butter, 
and  from  the  result  thus  obtained  deduct 
11  cents. 

§  967.51  Class  I  milk  prices.  The 
minimum  prices  per  hundredweight  to  be 
paid  by  each  handler  for  skim  milk  and 
butterfat  in  producer  milk  received  and 
classified  as  Class  I  milk  for  each  de¬ 
livery  period  shall  be  computed  by  the 
market  administrator  as  follows: 

(a)  Add  to  the  basic,  formula  price 
(3.5  percent  milk)  the  following  amount 
for  the  delivery  period  indicated!  Au¬ 
gust,  September,  October,  November  and 
December  $1.30;  January  and  February, 
$1.10;  all  others  $0.90:  Provided,  That 
such  Class  I  price  differential  shall  be 
increased  or  decreased,  respectively,  by 
the  supply-demand  adjustment  com¬ 
puted  under  Part  941  of  this  chapter  as 
amended,  regulating  the  handling  of 
milk  in  the  Chicago,  Illinois,  marketing 
area. 

(b)  Add  together  the  amount  com¬ 
puted  pursuant  to  §  967.50  (b)  (2)  and 
any  amount  per  hundredweight  by 
which  (on  a  3.5  percent  butterfat  basis) 
the  effective  basic  formula  price  pur¬ 
suant  to  §  967.50  is  higher  than  the  price 
computed  pursuant  to  §  967.50  (b),  di¬ 
vide  such  sum  by  0.035,  and  then  add 
thereto  the  following  amount  for  the  de¬ 
livery  period  indicated:  August,  Septem¬ 
ber,  October,  November  and  December, 
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$13.75;  all  others  $12.00:  Provided,  That 
such  amount  for  the  delivery  period  in¬ 
dicated  shall  be  increased  or  decreased, 
as  the  case  may  be,  by  the  amount  per 
hundredweight  resulting  from  the  pro¬ 
viso  of  paragraph  (a)  of  this  section 
divided  by  0.035.  The  resulting  amount 
shall  be  the  price  of  butterfat  in  Class 
I  milk. 

(c)  Subtract  from  the  price  computed 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  the  amount  computed  in  paragraph 
(b)  of  this  section  times  0.035,  and  divide 
the  remainder  by  0.965.  The  resulting 
amount  shall  be  the  price  of  skim  milk 
in  Class  I  milk. 

'  §  967.52  Class  II  milk  prices.  The 
minimum  prices  per  hundredweight  to 
be  paid  by  each  handler  for  skim  milk 
and  butterfat  in  producer  milk  received 
and  classified  as  Class  II  milk  for  each 
delivery  period  shall  be  computed  by  the 
market  administrator  as  follows: 

(a)  Add  to  the  basic  formula  price 
(3.5  percent  milk) ,  the  following  amount 
for  the  delivery  period  indicated:  August, 
September,  October,  November,  Decem¬ 
ber,  January  and  February,  $0.70;  all 
others  $0.45. 

(b)  The  amount  computed  pursuant 
to  §  967.51  (b)  shall  be  the  price  of  but¬ 
terfat  in  Class  II  milk. 

(c)  Subtract  from  the  price  computed 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  the  amount  specified  in  paragraph 
(b)  of  this  section  times  0.035,  and  di¬ 
vide  the  remainder  by  0.965.  The  result¬ 
ing  amount  shall  be  the  price  of  skim 
milk  in  Class  II  milk:  Provided,  That  in 
no  event  shall  the  price  of  skim  milk 
pursuant  to  this  subparagraph  be  less 
than  the  price  computed  pursuant  to 
§  967.53  (b). 

§  967.53  Class  III  milk  prices.  The 
minimum  prices  per  hundredweight  to 
be  paid  by  each  handler  for  skim  milk 
and  butterfat  in  producer  milk  received 
and  classified  as  Class  m  milk  for  each 
delivery  period  shall  be  computed  by  the 
market  administrator  as  follows: 

(a)  The  price  of  butterfat  in  Class 
III  milk  shall  be  the  producer  butterfat 
differential  computed  for  such  delivery 
period  pursuant  to  §  967.81  times  1000. 

(b)  The  price  of  skim  milk  in  Class 
in  milk  shall  be  computed  by  subtract¬ 
ing  the  hundredweight  price  of  butter¬ 
fat  computed  pursuant  to  paragraph  (a) 
of  this  section  times  0.035,  from  the 
price  determined  pursuant  to  §  967.50 
(a) ,  and  divide  the  remainder  by  0.965. 

APPLICATION  OF  PROVISIONS 

§  967.60  Exempt  milk.  Skim  milk  and 
butterfat  disposed  of  as  Class  I  on  a 
route  in  the  marketing  area  shall  not  be 
subject  to  the  provisions  of  this  part  if 
(a)  such  milk  is  priced  under  another 
marketing  agreement  or  order  issued 
pursuant  to  the, act,  and  (b)  the  person 
making  such  disposition  of  milk  in  the 
marketing  area  is  subject  to  regulation 
under  such  other  marketing  agreement 
or  order:  Provided,  That  the  handler 
making  such  disposition  of  milk  in  the 
marketing  area  shall  at  such  time  and 
in  such  manner  as  the  market  adminis¬ 
trator  may  require,  make  reports  to  the 
market  administrator  which  shall  be 
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subject  to  verification  by  the  market 
administrator. 

§  967.61  Diverted  milk.  Producer  milk 
diverted  from  a  handler’s  plant  to  an 
approved  plant  or  to  a  plant  not  an  ap¬ 
proved  plant  shall  he  deemed  to  have 
been  received  by  the  handler  for  whose 
account  such  milk  was  diverted. 

§  967.62  Producer -handlers.  Sections 
967.40  to  967.46,  967.50  to  967.53,  967.70 
to  967.72,  and  967.80  to  967.88  shall  not 
apply  to  a  producer-handler. 

§  967.63  Computation  of  base.  Sub¬ 
ject  to  the  conditions  set  forth  in 
§  967.64,  the  market  administrator  shall 
compute  for  each  of  the  months  of 
April,  May,  June  and  July  a  base  for 
each  producer,  as  follows: 

(a)  Divide  the  total  pounds  of  milk 
received  by  a  handler  from  each  producer 
during  the  months  of  September,  Oc¬ 
tober,  November  and  December  immedi¬ 
ately  preceding,  by  the  number  of  days 
such  milk  was  produced  (not  to  be  less 
than  90  days) :  Provided,  That  any  pro¬ 
ducer  for  whom  a  base  has  been  com¬ 
puted,  may,  upon  written  notice  to  the 
market  administrator  postmarked  not 
later  than  February  15  preceding,  relin¬ 
quish  his  base  and  be  allotted  a  base 
computed  pursuant  to  paragraph  (b)  of 
this  section. 

(b)  Any  producer  who  has  not  estab¬ 
lished  a  base  or  who  elects  to  relinquish 
his  base  pursuant  to  the  provisions  of 
paragraph  (a)  of  this  section  shall  be 
assigned  a  base  for  each  of  the  months 
of  April,  May,  June  and  July  computed 
as  follows: 

(1)  From  the  total  quantity  of  pro¬ 
ducer  milk  received  by  handlers  during 
the  same  month  of  the  previous  year, 
subtract  the  total  receipts  from  pro¬ 
ducers  who  did  not  establish  bases  or 
who  had  relinquished  their  bases. 

(2)  Determine  the  percentage  that 
base  milk  was  of  the  remaining  pounds, 
and  subtract  10. 

(3)  Multiply  the  resulting  percentage 
by  the  total  pounds  of  milk  received  by 
a  handler  from  the  producer  during  the 
applicable  month  and  divide  the  result 
by  the  number  of  days  such  milk  was 
produced. 

§  967.64  Base  rules.  Any  base  com¬ 
puted  pursuant  to  §  967.63  (a)  shall  be 
subject  to  the  following  rules: 

(a)  A  base  shall  be  held  in  the  name 
of  the  producer  and  may  be  transferred 
only  at  his  option. 

(b)  The  milk  to  which  the  transferred 
base  shall  apply  must  be  produced  on 
the  same  farm  from  which  such  base 
was  earned,  and  the  transferor  must 
notify  the  market  administrator  in 
writing  on  or  before  the  last  day  of  the 
month  that  such  base  is  to  be  trans¬ 
ferred  indicating  the  name  of  the  trans¬ 
feree,  the  amount  of  base  transferred, 
and  the  effective  date  of  the  transfer; 
and  in  the  event  of  a  producer’s  death 
his  base  may  be  so  transferred  upon 
written  notice  to  the  market  adminis¬ 
trator  from  any  member  of  the  pro¬ 
ducer’s  immediate  family. 

(c)  If  a  producer  operates  more  than 
one  farm  he  must  establish  a  base  with 
respect  to  the  milk  from  each  farm,  and 
in  the  event  such  producer  chooses  to 
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relinquish  the  base  earned  for  one  farm  (2)  Compute  the  uniform  price  for  _  (b)  On  or  before  the  15th  day  after 
he  must  do  so  for  all  farms.  excess  milk  of  3.5  percent  butterfat  con-  the  end  of  each  delivery  period,  to  a 

nrrmuTNATTnK  nr  ttntform  PRir*  nfc  ^  dividing  the  total  value  of  excess  cooperative  association  with  respect  to 

determination  of  uniform  PKicB  milk  obtained  in  subparagraph  (1)  of  this  milk  caused  to  be  delivered  from  pro- 

5  967.70  Computation  of  value  of  pro -  paragraph  by  the  total  hundredweight  ducers’  farms  to  such  handler  by  such 
ducer  milk.  The  value  of  producer  milk  of  such  milk,  and  adjusting  to  the  nearest  association  for  its  account  during  such 
received  during  each  delivery  period  by  cent ;  delivery  period,  not  less  than  the  value  of 

each  handler  shall  be  computed  by  the  (3)  Multiply  the  hundredweight  of  skim  milk  and  butterfat  in  such  milk 
market  administrator  by  multiplying  the  excess  milk  included  in  the  computations  computed  at  the  minimum  class  prices, 
pounds  of  skim  milk  and  butterfat,  re-  pursuant  to  subparagraph  (2)  of  this  less  payments  to  such  association  made 
spectively,  allocated  to  producer  milk  in  paragraph  by  the  uniform  price  for  ex-  pursuant  to  paragraph  (c)  of  this  sec- 
each  class  pursuant  to  5  967.46,  by  the  cess  milk  computed  pursuant  to  said  tion.  For  the  purpose  of  determining 
applicable  class  prices,  adding  together  subparagraph  (2) ;  the  classification  of  skim  milk  and  but- 

the  resulting  amounts,  and  adding  the  (4)  Subtract  the  value  computed  terfat  in  such  milk,  such  skim  milk  and 
amounts  computed  as  follows:  Multiply  pursuant  to  subparagraph  (3)  of  this  butterfat  shall  be  ratably  apportioned 
the  pounds  of  skim  milk  and  butterfat  paragraph  from  the  value  computed  among  the  quantities  of  skim  milk  and 
subtracted  pursuant  to  §  967.46  (e)  by  pursuant  to  paragraph  (c)  of  this  section  butterfat  in  such  handler’s  Class  I  milk, 
the  respective  applicable  class  prices.  and  divide  the  result  by  the  total  hun-  Class  II  milk  and  Class  III  milk  allocated 

§  967.71  Computation  of  uniform  dredweight  of  base  milk  included  in  these  to  producer  milk  pursuant  to  §  967.46. 
price.  For  each  delivery  period,  the  mar-  _  computations;  (c)  On  or  before  the  4th  day  after  the 

ket  administrator  shall  compute  the  ^5)  Compute  the  uniform  price  for  end  of  such  delivery  period  each  han- 
“uniform  price”  per  hundredweight  for  base  milk  of  3.5  percent  butterfat  content  dler  shall  pay  to  each  producer,  or  to  a 
milk  of  3.5  percent  butterfat  content  re-  hy  subtracting  not  less  than  4  cents  nor  cooperative  association  authorized  to 
ccivcd  from  producers  as  follows  *  more  than  5  cents  from  the  result  com—  collect  payment,  not  less  than  the 

(a)  Combine  into  one  total  the  values  PUted  Pursuant  to  subparagraph  (4)  of  amount  per  hundredweight  provided  in 

computed  pursuant  to  |  967  70  for  all  this  Paragraph  for  the  purpose  of  retain-  the  schedule  set  forth  in  this  para- 
handlers  who  made  the  reports  pursuant  1116  a  cash  balance  in  the  producer-set-  graph,  for  milk  received  from  such  pro¬ 
to  §  967.30  except  those  in  default  in  pay-  tlem.ent  fund  to  provide  against  errors  in  ducer  or  caused  to  be  delivered  to  such 
mpnto  rpnnirprt  t.n  s  9fi7  aa  for  reports  and  in  payments  by  handlers.  handler  by  such  cooperative  association 

toe  preSI  ”perSi;  {  967.72  Notification  to  handler.  On  during  ^  first  15  days  of  such  deliver, 

(b)  Subtract,  if  the  weighted  average  or  before  the  14th  day  after  the  end  of  Peri®d-  Provided,  That  in  the  event  any 

butterfat  test  of  producer  milk  is  greater  each  delivery  period,  the  market  admin-  Producer  or  cooperative  association  dis- 
than  3.5  percent,  or  add,  if  such  butter-  istrator  shall  mail  to  each  handler  at  his  continues  shipping  to  such  handler 
fat  test  is  less  than  3.5  percent,  an  last  known  address,  a  statement  showing  dunn&  any  delivery  penod,  such  partial 
amount  computed  by:  Multiplying  the  (a)  the  amount  and  values  of  his  milk  in  Payments  shall  not  be  made  and  full  pay- 
amount  by  which  such  weighted  average  each  class  and  the  totals  thereof ;  (b)  the  mer7  for  a11  milk  reoeived  from  such 
butterfat  test  varies  from  3.5  percent  by  applicable  minimum  class  prices  and  Producer  or  cooperative  association 
the  butterfat  differential  computed  pur-  uniform  price;  (c)  the  amount  owed  by  durJ.ng  such  delivery  period  shall  be 
suant  to  §  967.81,  and  multiply  the  re-  him  to  or  the  amount  due  him  from  the  maJde5>n  or  before  the  18th  day  after  the 
suiting  amount  by  the  hundredweight  of  producer-settlement  fund,  pursuant  to  end  °f  such  delivery  period  pursuant  tc 
such  milk;  .  §  967.83  or  §  967.84;  and  (d)  the  amount  Paragraphs  (a)  and  (b)  of  this  section: 

(c)  Add  an  amount  representing  the  to  be  paid  by  him  pursuant  to  §§  967.80,  When  the  uniform  price 

cash  balance  on  hand  in  the  producer-  967.85,  967.86,  and  967.87.  or  base  Prlce  for  the  The  amount  oj 

settlement  fund  less  the  amount  of  un-  preceding  delivery  the  partial  pay- 

paid  obligations  to  handlers  pursuant  to  payments  period  is—  ment  shall  be- 

§  967.84  and  967.87;  *  "  §  967.80  Time  and  method  of  pay -  *in,Sfr+J *ii°QQ — . . . “  ,  ™ 

(d)  For  the* delivery  periods  of  August  ment.  Each  handler  shall  make  pay-  Jajoo  to  2!<x 

through  March  compute  the  uniform  ments  as  follows:  $3.00  to  $3.99 _  3.  o< 

price  by  dividing  the  result  computed  (a)  On  or  before  the  18th  day  after  $4.00  to  $4.99 _  4.  o< 

pursuant  to  paragraph  (c)  of  this  sec-  the  end  of  each  delivery  period,  to  each  $5.00  to  $5.99 - - -  5.  o< 

tion  by  the  hundredweight  ,of  producer  producer,  except  producers  for  whom  $600  to  $6.99 - - -  6. 01 

milk  included  in  the  computations  pur-  payment  is  made  to  a  cooperative  asso-  ,7  00  and  over -  7- 01 

suant  to  paragraph  (a)  of  this  section,  ciation  pursuant  to  paragraph  (b)  of  §  967.81  Producer  butterfat  differen 
and  subtract  not  less  than  4  cents  nor  this  section,  at  not  less  than  the  uniform  tial.  In  making  payments  pursuant  t< 
more  than  5  cents  for  the  purpose  of  re-  price  for  the  delivery  periods  of  August  §  967.80  (a)  there  shall  be  added  to  0: 
taining  a  cash  balance  in  the  producer-  through  March  and  the  uniform  prices  subtracted  from  the  uniform  price,  fo 
settlement  fund  to  provide  against  errors  for  base  milk  and  excess  milk  for  the  each  one-tenth,  of  one  percent  of  butter 
in  reports  and  in  payments  by  handlers,  delivery  periods  of  April  through  July  fat  content  in  such  producer  milk  abovi 

(e)  For  each  of  the  delivery  periods  of  calculated  pursuant  to  §  967.71,  and  ad-  or  below  3.5  percent,  an  amount  com 

April  through  July  the  market  adminis-  justed  by  the  producer  butterfat  differ-  puted  by  multiplying  the  average  of  th 
trator  shall  compute  uniform  prices  per  ential  pursuant  to  §  967.81,  for  all  milk  daily  wholesale  prices  per  pound  of  92 
hundredweight  for  base  milk  and  for  ex-  received  from  such  producer  during  such  score  butter  at  Chicago  during  the  de 
cess  milk,  each  of  3.5  percent  butterfat  delivery  period  and  less  payment  to  such  livery  period  as  reported  by  the  Depart 
content,  received  from  producers,  as  producer  made  pursuant  to  paragraph  ment,  by  0.12  and  rounding  to  th 
follows:  (c)  of  this  section:  Provided,  That  if  by  nearest  tenth  of  a  cent. 

U>  Compute  toe  total  value  on  a  3.5  such  date  such  handler  has  not  received  Producer-settlement  tunc 

nprrpnt  hnttprfat  hasi«?  nf  pxppss  milk  full  payment  for  such  delivery  period  *  yb7BJ  t'roaucer-sezuemem  j  uni 

included  in  the  computations  pursuant  pursuant  to  §  967.84,  he  may  reduce  such  The  market  administrator  shall  estab 

to  paragraph  (a)  of  this  section  by  mul-  Payments  uniformly  per  hundredweight  lish  and  maintain  a  separate  fund  know] 

ttpSSSto? IE-  all  producers  by  an  amount  not  in  £ ■  the 

cess  milk  not  in  excess  of  the  total  excess  of  the  per  hundredweight  reduc-  which  he  shall  deposit  payments  mad 
quantity  of  Class  III  milk  included  in  tion  m  Payment  from  the  market  ad-  by  handlers  pursuant  to  §  967.83  an 
these  computations  by  the  price  for  Class  ministrator :  And  provided  further,  That  Payments  mak 

in  milk  of  3.5  percent  butterfat  content,  such  handler  shall  make  such  balance  §96 t 

and  multiplying  the  hundredweight  of  of  payment  to  those  producers  to  whom  it  “J*  J?  ™ ,  E  fhi 

such  excess  milk  in  excess  of  such  Class  is  du©  on  or  before  the  date  for  making  §  967.84  and  payments  related  theret 
in  milk  in  series  by  the  price  for  Class  payments  pursuant  to  this  paragraph  pursuant  to  §  967.87. 

H  milk  and  Class  I  piilk,  respectively,  next  following  that  on  which  such  §  967.83  Payments  to  the  producei 

of  3.5  percent  butterfat  content,  and  balance  of  payment  is  received  from  the  settlement  fund.  On  or  before  the  16t 
adding  together  the  resulting  amounts,  market  administrator.  day  after  the  end  of  each  delivery  pericx 
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each  handler  shall  pay  to  the  market  ad¬ 
ministrator  the  amount  by  which  the 
value  of  producer  milk  received  by  such 
handler  during  such  delivery  period  pur¬ 
suant  to  §  967.70  minus  the  amount  to 
be  paid  to  a  cooperative  association  pur¬ 
suant  to  §  967.80  (b)  is  greater  than  the 
amount  to  be  paid  producers  pursuant 
to  §  967.80  (a) :  Provided,  That  with  re¬ 
spect  to  milk  for  which  a  cooperative  as¬ 
sociation  receives  payment  from  a  han¬ 
dler  pursuant  to  §  967.80  (b) ,  such 
cooperative  association  shall  pay  to  the 
market  administrator,  on  or  before  the 
16th  day  after  the  end  of  each  delivery 
period,  the  amount  by  which  the  utiliza¬ 
tion  value  of  such  milk  is  greater  than 
the  value  computed  at  the  uniform  price 
pursuant  to  §  967.71  adjusted  by  the  pro¬ 
ducer  butterfat  differential  pursuant  to 
§  967.81. 

§  967.84  Payments  out  of  the  pro¬ 
ducer-settlement  fund.  On  or  before 
the  17th  day  after  the  end  of  each  de¬ 
livery  period,  the  market  administrator 
shall  pay  to  each  handler  the  amount 
by  which  the  value  of  producer  milk  re¬ 
ceived  by  such  handler  during  such 
delivery  period  pursuant  to  §  967.70 
minus  tlie  amount  to  be  paid  to  a  co¬ 
operative  association  pursuant  to  §  967.80 

(b)  is  less  than  the  amount  to  be  paid 
producers  pursuant  to  §  967.80  (a),  less 
any  unpaid  obligation  of  such  handler 
to  the  market  administrator  pursuant  to 
§§967.83,  967.85,  967.86  and  967.87:  Pro¬ 
vided,  That  with  respect  to  milk  for 
which  a  cooperative  association  receives 
payment  from  a  handler  pursuant  to 
§  967.80  (b)  the  market  administrator 
shall  pay  to  such  cooperative  association, 
on  or  before  the  17th  day  after  the  end 
of  such  delivery  period,  the  amount  by 
which  the  utilization  value  of  such  milk 
is  less  than  the  value  computed  at  the 
uniform  price  pursuant  to  §  967.71  ad¬ 
justed  by  the  producer  butterfat  dif¬ 
ferential  pursuant  to  §  967.81:  And  pro¬ 
vided  further.  That  if  the  balance  in  the 
producer-settlement  fund  is  insufficient ) 
to  make  all  payments  pursuant  to  this 
section,  the  market  administrator  shall 
reduce  uniformly  per  hundredweight 
such  payments  and  shall  complete  such 
payments  as  soon  as  the  necessary  funds 
are  available. 

§  967.85  Expense  of  administration. 
As  his  pro  rata  share  of  the  expense  in¬ 
curred  pursuant  to  §  967.22  (d)  each 
handler  shall  pay  the  market  adminis¬ 
trator,  on  or  before  the  16th  day  after 
the  end  of  each  delivery  period,  4  cents 
per  hundredweight,  or  such  lesser 
amount  as  the  Secretary  from  time  to 
time  may  prescribe  with  respect  to  skim 
milk  and  butterfat  received  within  the 
delivery  period,  in  producer  milk  (in¬ 
cluding  such  handler’s  own  production) 
and  in  other  source  milk  (excluding  milk 
which  is  subject  to  administrative  ex¬ 
pense  of  another  Federal  order  issued 
pursuant  to  the  act). 

,  §  967.86  Marketing  services,  (a) 

Except  as  set  forth  in  paragraph  (b)  of 
this  section,  each  handler,  in  making 
payments  to  producers  pursuant  to 
§  967.80  (a)  shall  make  a  deduction  of  4 
cents  per  hundredweight  of  milk,  or 
No.  54 - 8 


such  lesser  deduction  as  the  Secretary 
from  time  to  time  may  prescribe,  with 
respect  to  the  following: 

(1)  All  milk  received  from  producers 
(except  milk  of  such  handler’s  own  pro¬ 
duction)  at  a  plant  not  operated  by  a 
cooperative  association;  and 

(2)  All  milk  received  at  a  plant  oper¬ 
ated  by  a  cooperative  association  from 
producers  who  are  not  members  of  such 
association.  Such  deductions  shall  be 
paid  by  the  handler  to  the  market  ad¬ 
ministrator  on  or  before  the  16th  day 
after  the  end  of  each  delivery  period. 
Such  moneys  shall  be  expended  by  the 
market  administrator  for  verification  of 
weights,  samples  and  tests  of  milk  re¬ 
ceived  from  such  producers  and  in  pro¬ 
viding  for  market  information  to  such 
producers,  such  services  to  be  performed 
in  whole  or  in  part  by  the  market  ad¬ 
ministrator  or  by  an  agent  engaged  by 
and  responsible  to  him. 

(b)  In  the  case  of  each  producer  (1) 
who  is  a  member  of,  or  who  has  given 
written  authorization  for  the  rendering 
of  marketing  services  and  the  taking  of 
deduction  therefor,  to  a  cooperative  asso¬ 
ciation,  (2)  whose  milk  is  received  at  a- 
plant  not  operated  by  such  association, 
and  (3)  for  whom  the  Secretary  deter¬ 
mines  that  such  association  is  perform¬ 
ing  the  services  described  in  paragraph 
(a)  of  this  section,  each  handler  shall  de¬ 
duct,  in  lieu  of  the  deduction  specified 
under  paragraph  (a)  of  this  section,  from 
the  payments  made  pursuant  to  §  967.80 
(a)  the  amount  per  hundredweight  on 
milk  authorized  by  such  producer  *nd 
shall  pay  over,  on  or  before  the  16th  day 
after  the  end  of  such  delivery  period, 
such  deduction  to  the  association  entitled 
to  receive  it  under  this  paragraph. 

§  967.87  Adjustments  of  accounts. 
(a)  Whenever  audit  by  the  market  ad¬ 
ministrator  of  any  handler’s  reports, 
books,  records,  or  accounts  discloses  er¬ 
rors  resulting  in  moneys  due  (1)  the 
market  administrator  from  such  han¬ 
dler,  (2)  such  handler  from  the  market 
administrator,  or  (3)  any /producer  or 
cooperative  association  from  such  han¬ 
dler,  the  market  administrator  shall 
promptly  notify  such  handler  of  any  such 
amount  due;  and  payment  thereof  shall 
be  made  on  or  before  the  next  date  for 
making  payment  set  forth  in  the  provi¬ 
sion  under  which  such  error  occurred  fol¬ 
lowing  the  5th  day  after  such  notice. 

(b)  An  unpaid  obligation  of  a  handler 
or  of  the  market  administrator  shall  bear 
interest  at  the  rate  of  one-half  of  one 
percent  per  month,  such  interest  to  ac¬ 
crue  on  the  1st  day  of  the  calendar 
month  next  following  the  due  date  of 
such  obligation  and  on  the  first  day  of 
each  calendar  month  thereafter  until 
such  obligation  is  paid. 

§  967.88  Termination  ' of  obligations. 
The  provisions  of  this  section  shall  apply 
to  any  obligation  under  this  part  for 
the  payment  of  money  irrespective  of 
when  such  obligation  arose,  except  an 
obligation  involved  in  an  action  insti¬ 
tuted  before  August  1,  1949,  under  sec¬ 
tion  8c  (15)  (A)  of  the  act  or  before  a 
court. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 


terms  of  this  part  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  two  years  after  the 
last  day  of  the  calendar  month  during 
which  the  market  administrator  receives 
the  handler’s  utilization  report  on  the 
milk  involved  in  such  obligation,  unless 
within  such  two-year  period  the  market 
administrator  notifies  the  handler  in 
writing  that  such  money  is  due  and  pay¬ 
able.  Service  of  such  notice  shall  be 
complete  upon  mailing  to  the  handler’s 
last  known  address,  and  it  shall  contain 
but  need  not  be  limited  to,  the  following 
information: 

( 1 )  The  amount  of  the  obligation ; 

(2)  The  month(s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists,  was  received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association  of 
producers,  the  name  of  such  producer  (s) 
or  association  of  producers,  or  if  the  ob¬ 
ligation  is  payable  to  the  market  ad¬ 
ministrator,  the  account  for  which  it  is 
to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  or¬ 
der,  to  make  available  to  the  market  ad¬ 
ministrator  or  his  representatives  all 
books  and  records  required  by  this  part 
to  be  made  available,  the  market  ad¬ 
ministrator  may,  within  the  two-year 
period  provided  for  in  paragraph  (a)  of 
this  section,  notify  the  handler  in  writ¬ 
ing  of  such  failure  or  refusal.  ,  If  the 
market  administrator  so  notifies  a  han¬ 
dler,  the  said  two-year  period  with  re¬ 
spect  to  such  obligation  shall  not  begin 
to  run  until  the  first  day  of  the  calendar 
month  following  the  month  during 
which  all  such  books  and  records  per¬ 
taining  to  such  obligation  are  made 
available  to  the  market  administrator  or 
his  representatives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  part  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whom  the  obli¬ 
gation  is  sought  to  be  imposed. 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims  to 
be  due  him  under  the  terms  of  this  part 
shall  terminate  two  years  after  the  end 
of  the  calendar  month  during  which  the 
milk  involved  in  the  claim  was  received 
if  an  underpayment  is  claimed,  or  two 
years  after  the  end  of  the  calendar 
month  during  which  the  payment  (in¬ 
cluding  deduction  or  set-off  by  the 
market  administrator)  was  made  by  the 
handler  if  a  refund  on  such  payment  is 
claimed,  unless  such  handler,  within  the 
applicable  period  of  time,  files,  pursuant 
to  section  8c  (15)  (A)  of  the  act,  a 
petition  claiming  such  money. 

EFFECTIVE  TI>IE,  SUSPENSION,  OR  TERMI¬ 
NATION 

§  967.90  Effective  time.  The  provi¬ 
sions  of  this  part  or  of  any  amendment 
hereto,  shall  become  effective  at  such 
time  as  the  Secretary  may  declare  and 
shall  continue  in  force  until  suspended 
or  terminated. 
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§  967.91  Suspension  or  termination. 
The  Secretary  shall,  whenever  he  finds 
that  this  part  or  any  provision  thereof, 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  act,  terminate 
or  suspend  the  operation  of  this  part 
or  any  such  provision  thereof. 

§  967.92  Continuing  obligations.  If, 
upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  there 
are  any  obligations  thereunder  the  final 
accrual  or  ascertainment  of  which  re¬ 
quires  further  acts  by  any  person 
(including  the  market  administrator), 
such  further  acts  shall  be  performed 
notwithstanding  such  suspension  or 
termination. 

§  967.93  Liquidation.  Upon  the  sus¬ 
pension  or  termination  of  the  provisions 
of  this  part,  except  this  section,  the  mar¬ 
ket  administrator,  or  such  other  liaui- 
dating  agent  as  the  Secretary  may  aes- 
ignate,  shall,  if  so  desired  by  the 
Secretary,  liquidate  the  business  of  the 
market  administrator’s  office,  dispose  of 
all  property  in  his  possession  or  control, 
including  accounts  receivable,  and  exe¬ 
cute  and  deliver  all  assignments  or  other 
instruments  necessary  or  appropriate  to 
effectuate  any  such  disposition.  If  a 
liquidating  agent  is  so  designated,  all 
assets,  books,  and  records  of  the  market 
administrator  shall  be  transferred 
promptly  to  such  liquidating  agent.  If 
upon  such  liquidation,  the  funds  on  hand 
exceed  the  amounts  required  to  pay  out¬ 
standing  obligations  of  the  office  of  the 
market  administrator  and  to  pay  neces¬ 
sary  expenses  of  liquidation  and  distri¬ 
bution,  such  excess  shall  be  distributed 
to  contributing  handlers  and  producers 
in  an  equitable  manner. 

MISCELLANEOUS  PROVISIONS 

§  967.100  Agents.  The  Secretary  may, 
by  designation  in  writing,  name  any  of¬ 
ficer  or  employee  of  the  United  States 
to  act  as  his  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
this  part. 

§  967.101  Separability  of  provisions. 
If  any  provision  of  this  part,  or  its  appli¬ 
cation  to  any  person  or  circumstances,  is 
held  invalid,  the  application  of  such  pro¬ 
vision,  and  of  the«  remaining  provisions 
hereof,  to  other  persons  or  circumstances 
shall  not  be  affected  thereby. 

[F.  R.  Doc.  57-2123;  Piled,  Mar.  19,  1957; 

8:50  a.  m.] 
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Sweet  Cherries  Grown  in  Designated 
Counties  in  Washington 

notice  of  recommended  decision  and  op- 

.  PORTUNITY  TO  FILE  WRITTEN  EXCEPTIONS 
WITH  RESPECT  TO  PROPOSED  MARKETING 
AGREEMENT  AND  ORDER 

Pursuant  to  the  rules  of  practice  and 
procedure,  as  amended,  governing  pro¬ 
ceedings  to  formulate  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR  Part 
900),  notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  the  recom¬ 
mended  decision  of  the  Deputy  Adminis¬ 


trator,  Agricultural  Marketing  Service, 
United  States  Department  of  Agricul¬ 
ture,  with  respect  to  a  proposed  market¬ 
ing  agreement  and  order  regulating  the 
handling  of  sweet  cherries  (hereinafter 
referred  to  as  “cherries”)  grown  in  des¬ 
ignated  counties  in  Washington,  to  be 
effective  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (48  Stat.  31,  as 
amended;  7  U.  S.  C.  601  et  seq.;  68  Stat. 
906,  1047),  hereinafter  referred  to  as  the 
“act.”  Interested  parties  may  file  writ¬ 
ten  exceptions  to  this  recommended  de¬ 
cision  with  the  Hearing  Clerk,  United 
States  Department  of  Agriculture,  Room 
112,  Administration  Building,  Washing¬ 
ton  25,  D.  C.,  not  later  than  the  close  of 
business  of  the  fifteenth  day  after  pub¬ 
lication  of  this  recommended  decision  in 
the  Federal  Register.  Exceptions  should 
be  filed  in  quadruplicate. 

Preliminary  statement.  The  public 
hearing,  on  the  record  of  which  the  pro¬ 
posed  marketing  agreement  and  order 
(hereinafter  referred  to  collectively  as 
the  “order”)  were  formulated,  was  held 
at  Yakima,  Washington,  on  January  14- 
16,  1957,  pursuant  to  a  notice  thereof 
which  was  published  December  19,  1956, 
in  the  Federal  Register  (21  F.  R.  10178) . 
Such  notice  set  forth  a  proposed  market¬ 
ing  agreement  and  order  which  had  been 
presented  to  the  Department  of  Agri¬ 
culture  by  the  officers  and  directors  of 
the  Yakima  Valley  Cherry  Institute  and 
the  Cherry  Advisory  Committee,  Wash¬ 
ington  State  Fruit  Commission,  with  a 
petition  for  a  hearing  thereon. 

Material  issues.  The  material  issues 
presented  on  the  record  of  the  hearing 
are  as  follows: 

(1)  The  existence  of  the  right  to  ex¬ 
ercise  Federal  jurisdiction  in  this  in¬ 
stance  ; 

(2)  The  need  for  the  proposed  regula¬ 
tory  program  to  effectuate  the  declared 
purposes  of  the  act; 

(3)  The  definition  of  the  commodity 
and  determination  of  the  production 
area  to  be  affected  by  the  order; 

(4)  The  identity  of  the  persons  and 
transactions  to  be  regulated;  and 

(5)  The  specific  terms  and  provisions 
of  the  order  including: 

(a)  Definition  of  terms  used  therein 
which  are  necessary  and  incidental  to 
attain  the  declared  objectives  of  the  act, 
and  including  all  those  set  forth  in  the 
notice  of  hearing,  among  which  are  those 
applicable  to  the  following  additional 
terms  and  provisions; 

(b)  The  establishment,  maintenance, 
composition,  powers,  duties,  and  opera¬ 
tion  of  a  committee  which  shall  be  the 
administrative  agency  for  assisting  the 
Secretary  in  administration  of  the  pro¬ 
gram; 

(c)  The  incurring  of  expenses  and  the 
levying  of  assessments; 

(d)  Authority  to  establish  cherry  mar¬ 
keting  research  and  development  proj¬ 
ects; 

(e)  The  method  for  regulating  ship¬ 
ments  of  cherries  grown  in  the  produc¬ 
tion  area; 

(f)  The  provision  of  exemptions  and 
the  establishment  of  special  regulations 
for  cherries  handled  in  certain  types  of 
shipments  or  for  certain  specified  pur¬ 
poses; 


(g)  The  requirement  for  inspection 
and  certification  of  cherries  handled; 

(h)  The  establishment  of  reporting 
requirements  for  handlers; 

(i)  The  requirement  of  compliance 
with  all  provisions  of  the  order  and  with 
regulations  issued  pursuant  thereto;  and 

(j)  Additional  terms  and  conditions  as 
set  forth  in  §§  1022.62  through  1022.71 
and  published  in  Federal  Register  (21 
F.  R.  10178)  on  December  19,  1956,  which 
are  common  to  marketing  agreements 
and  orders,  and  certain  ether  terms  and 
conditions  as  set  forth  in  §§  1022.72 
through  1022.74,  and  also  published  in 
the  said  issue  of  the  Federal  Register, 
which  are  common  to  marketing  agree¬ 
ments  only. 

Findings  and  conclusions.  The  find¬ 
ings  and  conclusions  on  the  aforemen¬ 
tioned  material  issues,  all  of  which  are 
based  on  the  evidence  adduced  at  the 
hearing  and  the  record  thereof,  are  as 
follows: 

(1)  The  major  part  of  the  crop  of 
cherries  produced  in  the  designated 
counties  of  Washington  comprising  the 
“production  area”  is  shipped  in  fresh 
market  channels.  The  bulk  of  such  pro¬ 
duction  moves  into  the  markets  of  the 
Midwestern  and  Northeastern  States. 
Normally,  two-thirds  to  three-fourths  of 
such  cherries  moves  through  the  ter¬ 
minal  auction  markets.  Among  the 
more  important  volume  markets  are 
New  York,  Chicago,  Philadelphia, 
Boston,  Minneapolis-St.  Paul,  Pitts¬ 
burgh,  and  Detroit.  Smaller  volumes, 
but  nonetheless  important,  are  marketed 
on  the  West  Coast.  Canada  is  the  most 
important  export  market  for  Washing¬ 
ton  cherries. 

Ten  States,  other  than  Washington, 
produce  cherries  in  commercially  sig¬ 
nificant  volume.  These  States  are  Ore¬ 
gon,  California,  Montana,  Idaho,  Colo¬ 
rado,  Utah,  Michigan,  New  York, 
Pennsylvania,  and  Ohio.  From  the 
standpoint  of  fresh  market  sales,  how¬ 
ever,  Washington  and  California  are 
most  important.  During  the  5-year  pe¬ 
riods  ending  1944,  1949,  and  1954  Wash¬ 
ington  originated  38.8,  38.2,  and  30.5 
percent,  respectively,  and  California  33.6, 
34.7,  and  36.6  percent,  respectively,  of 
total  fresh,  shipments.  Most  of  the 
California  production  is  shipped  before 
cherries  begin  moving  from  Washington. 
Movement  from  Oregon,  Idaho,  Utah, 
and  Colorado  takes  place  during  the 
Washington  shipping  season.  However, 
it  was  testified  that  normally  Washing¬ 
ton  cherries  constitute  75  to  80  percent 
of  the  total  supply  in  the  large  North¬ 
eastern  auction  market  cities  during  the 
period  when  such  cherries  are  being 
shipped. 

Any  handling  of  Washington  cherries 
in  fresh  market  channels  exerts  an  influ¬ 
ence  on  all  other  handling  of  such  cher¬ 
ries  in  fresh  form.  Sellers  of  such 
cherries,  as  of  other  commodities,  en¬ 
deavor  to  transact  their  business  so  as 
to  secure  the  highest  possible  return  for 
the  quantities  of  cherries  they  have  for 
sale.  In  effecting  these  transactions, 
the  seller  continually  surveys  all  acces¬ 
sible  markets  in  order  to  take  advantage 
of  the  best  opportunities  to  market  the 
fruit.  Markets  within  the  State  of 
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Washington  provide  opportunities  to  dis¬ 
pose  of  cherries  in  the  same  manner  as 
markets  within  other  States,  or  for  ex¬ 
port  ;  and  the  sale  of  a  quantity  of  Wash¬ 
ington  cherries  in  a  market  within  the 
State  of  Washington  exerts  the  same  in¬ 
fluence  on  all  other  sales  of  such  cherries 
as  a  like  quantity  sold  in  a  market  within 
another  State. 

The  principal  intrastate  markets  for 
Washington  cherries  are  located  in  the 
cities  of  Seattle,  Tacoma,  and  Spokane 
outside  the  production  area.  These 
markets  take  approximately  4  to  7  per¬ 
cent  of  the  cherries  marketed  fresh  each 
season.  If  shipments  of  cherries  to 
markets  outside  the  State  of  Washington 
were  regulated^  while  those  within  the 
State  of  Washington  were  unregulated, 
growers  and  handlers  would  attempt  to 
market  within  the  State  all  the  lower 
quality  cherries  which  could  not  be 
shipped  under  regulation.  Because  of 
such  large  quantity '  of  low  quality 
cherries  sold  in  markets  within  the  State, 
prices  for  cherries  in  such  markets  would 
be  depressed  below  those  prevailing  in 
markets  outside  the  State. 

The  existence  of  a  lower  price  level  for 
cherries  marketed  within  the  State  of 
Washington  would  tend  to  depress  the 
prices  for  cherries  sold  in  interstate 
markets.  Buyers  generally  have  ready 
access  to  market  information;  and 
knowledge  of  lower  prices  in  one  market 
is  used  in  bargaining  for  cherries  to  be 
shipped  into  other  markets,  including 
those  outside  the  State  of  Washington. 
As  a  case  in  point,  there  are  business 
concerns  who  control  retail  outlets  in 
Seattle,  and  also  in  Minneapolis,  Minne¬ 
sota,  and  these  concerns  are  well  aware 
of  the  price  situation  in  both  markets. 
Furthermore,  with  large  quantities  of 
poor  quality  cherries  available  for  sale 
in  markets  within  the  State  of  Washing¬ 
ton,  there  would  be  little  opportunity  to 
sell  in  such  markets  cherries  meeting 
the  requirements  of  the  regulations  es¬ 
tablished.  The  larger  quantity  of 
cherries,  which  would  be  required  to  be 
sold  in  interstate  markets  under  such 
circumstances,  would  also  tend  to  lower 
the  level  of  prices  in  the  interstate 
markets. 

Itinerant  truckers  move  quantities  of 
cherries  mainly  to  intrastate  markets. 
However,  it  is  normal  practice  for  such 
persons  to  sell  cherries  in  the  markets 
where  prices  are  most  favorable.  It  is 
more  than  probable  that  below-grade 
shipments  destined  for  the  Seattle- 
Tacoma  area  or  to  Spokane  would  be 
diverted  to  Portland,  Oregon,  or  to  other 
markets  outside  the  State  if  prices  were 
more  favorable  there  than  in  markets 
within  the  State  of  Washington.  In  fact, 
it  is  a  customary  practice  to  ship  fruit 
from  the  production  area  to  Spokane  and 
reship  it  from  there  to  Idaho,  Montana, 
or  to  Canada.  Under  these  circum¬ 
stances,  it  would  be  virtually  impossible 
to  effect  compliance  with  regulations 
governing  interstate  shipments  if  ship¬ 
ments  to  markets  within  the  State  were 
unregulated. 

Hence,  it  is  concluded  that  the  move¬ 
ment  and  sale  of  Washington  cherries, 
whether  to  a  market  withih  the  State  of 
Washington  or  outside  thereof,  affect 
prices  of  all  cherries  grown  in  the  pro¬ 


duction  area.  Therefore,  it  is  hereby 
found  that  all  handling  of  such  cherries 
grown  in  the  production  area  are  either 
in  the  current  of  interstate  or  foreign 
commerce  or  directly  burdens,  obstructs, 
or  affects  such  commerce.  However,  the 
quantity  of  cherries  handled  for  con¬ 
sumption  within  the  production  area  is 
relatively  inconsequential  when  com¬ 
pared  with  the  total  quantity  handled; 
and  because  of  the  nearness  to  the  source 
of  supply,  it  would  be  administratively 
impracticable  to  regulate  the  handling 
of  cherries  for  consumption  within  such 
area.  With  this  one  exception,  and  ex¬ 
cept  as  hereinafter  otherwise  provided, 
all  handling  of  cherries  grown  in  the  pro¬ 
duction  area  should  be  subject  to  the 
authority  of  the  act  and  of  the  order. 

(2)  The  production  of  Washington 
cherries,  though  varying  from  year  to 
year,  ranged  steadily  upward  during  the 
15-year  period  ending  with  the  1949 
season.  During  the  5-year  periods  end¬ 
ing  1939,  1944,  and  1949,  average  annual 
production  was  15,560,  24,300,  and 

29,580  tons,  respectively.  In  1950  the 
trees  were  damaged  by  cold  weather  and 
the  crop  dropped  to  16,500  tons,  and  for 
the  5-year  period  ending  1954,  average 
annual  production  was  17,860  tons.  By 
1955  the  orchards  had  recovered,  and 
23,500  tons  were  produced. 

Reflecting  the  wartime  demand  for 
food,  average  equivalent  packinghouse 
door  prices  per  ton  for  Washington 
cherries  for  fresh  market  rose  from 
$111.00  per  ton  in  r&41  to  $312.00  per  ton 
in  1944.  In  1945,  1946,  1947,  and  1948, 
such  prices  were  $269.00,  $288.00,  $339.00, 
and  $258.00,  respectively.  In  1949  such 
price  was  $142.00  per  ton.  With  the  re¬ 
duction  of  the  crop  during  the  5-year 
period  ending  in  1954,  prices  increased; 
and  prices  during  such  period  averaged 
$279.00  per  ton.  In  1955  with  a  near 
normal  crop  of  23,500  tons,  equivalent 
packinghouse  door  returns  to  growers 
dropped  to  $199.00  per  ton.  The  equiv¬ 
alent  parity  price,  packinghouse  door, 
for  the  1955  season  for  Washington 
cherries  was  $292.00  per  ton. 

Prices  for  cherries  generally  are  high 
at  the  beginning  of  the  season,  and  pro¬ 
ducers  and  handlers  are  anxious  to  start 
shipping  in  order  to  -take  advantage  of 
such  prices.  Under  such  circumstances, 
cherries  in  early  shipments  often  have 
not  been  sufficiently  mature  to  give  con¬ 
sumers’  satisfaction,  and  it  is  believed 
that  consumers’  dissatisfaction  stem¬ 
ming  from  purchase  and  consumption 
of  such  cherries  curtails  demand  for 
cherries  throughout  the  remainder  of 
the  season.  No  State  requirements  have 
been  established  with  respect  to  uniform¬ 
ity  of  grade,  size,  quality,  or  containers. 
Handlers  who  have  made  a  conscien¬ 
tious  effort  to  ship  only  good  quality 
cherries  in  an  effort  to  get  a  fair  return 
often  find  that  other  handlers  have 
shipped  cherries  of  poor  grades  and 
smaller  sizes  and  have  so  depressed  the 
,  market  that  fair  returns  were  impossible 
to  obtain. 

The  harvesting  and  packing  of  cher¬ 
ries,  as  compared  with  most  other  tree 
fruit  crops,  are  extremely  expensive 
operations.  It  was  testified  at  the  hear¬ 
ing  that  the  cost  of  picking  and  handling 


cherries  to  the  packing  plant  was  $80.00 
to  $100.00  per  ton.  The  cost  of  packing 
cherries  in  the  15-pound  double-row¬ 
faced  pack,  which  is  the  dominant  pack 
shipped  to  the  terminal  auction  markets, 
was  stated  as  $2.00  per  container.  (To 
pack  cherries  in  this  manner  requires  the 
placing,  by  hand,  of  two  layers  of  cherries 
in  symmetrical  rows  in  the  container 
while  it  is  upside  down,  after  which  the 
remaining  cherries  are  placed  in  at  ran¬ 
dom,  and  the  bottom  nailed  in/  place. 
When  the  container  is  opened  the  “face” 
is  on  top.)  In  addition  to  being  a  most 
expensive  method  of  packing,  this 
method  creates  a  bottleneck  in  the  pack¬ 
ing  plants,  because  it  ties  up  the  packing 
facilities,  and  slows  down  movement. 
Cherries  must  be  moved  rapidly  after 
they  are  picked  from  the  trees  in  order 
to  have  them  reach  the  market  while  the 
stems  are  green  and  the  fruit  still  has  the 
attractive  appearance  necessary  to  create 
impulses  to  buy  on  the  part  of  consumers. 
It  was,  testified  that  the  bottleneck 
created  by  the  double  row-faced  pack 
had  resulted  in  considerable  deteriora¬ 
tion  of  cherries  stacked  in  field  contain¬ 
ers  at  the  packing  houses  waiting  to  be 
packed  for  shipment.  Such  deteriorated 
cherries  are  generally  considered  unsuit¬ 
able  for  packing  in  row-faced  packs,  and 
it  has  been  a  practice  to  ship  such  de¬ 
teriorated  cherries  and  other  low  quality 
cherries  in  loose  packs.  Such  practice 
has  established  a  poor  reputation  for 
loose  packed  cherries  because  buyers  as¬ 
sociate  such  packs  with  poor  quality. 
This  has  been  a  severe  handicap  to  the 
industry  in  its  efforts  to  overcome  cost 
problems  which  are  aggravated  by  in¬ 
creased  expense  of  packing  materials, 
labor,  transportation,  and  other  market¬ 
ing  charges.  Such  costs  are  almost 
prohibitive  to  achievement  of  wide  dis¬ 
tribution  of  cherries.  Industry  efforts 
to  shift  to  shipment  of  good  quality 
cherries  in  the  less  expensive  loose  packs 
have  been  largely  defeated  due  to  lack  of 
buyer  acceptance  stemming  from  the 
reputation  for  poor  quality  cherries  in 
such  packs.  In  order  to  promote  the 
orderly  marketing  of  cherries  and  to 
achieve  the  wide  distribution  needed  to 
dispose  of  the  crop  at  reasonable  returns 
to  growers,  it  is  necessary  to  assure  buy¬ 
ers  of  consistently  uniform  good  quality 
cherries  in  all  types  of  packs.  The  estab¬ 
lishment  of  regulations  such  as  are  con¬ 
templated  under  the  order  would  provide 
a  method  whereby  such  orderly  market¬ 
ing  could  be  promoted,  and,  this  would 
tend  to  effectuate  the  declared  policy  of 
the  act. 

Handlers,  also  have  varied  the  dimen¬ 
sions  of  containers,  presumably  in  order 
to  gain  a  competitive  advantage  over 
others.  Containers  of  a  capacity  of  12, 
15,  and  20  pounds  have  through  useage 
become  almost  standard  throughout  the 
industry.  However,  there  has  developed 
a  10-pound  container  as  a  variation  of 
the  12-pound,  and  an  18-pound  as  a 
variation  of  the  20 -pound  container. 
The  use  of  containers  which  vary  only 
slightly  from  eachkqther  creates  unstable 
marketing  conditions  in  that  the  differ¬ 
ence  in  dimensions  of  such  containers  is 
such  that  a  smaller  container  may  be 
substituted  for  a  larger  one  without  cus¬ 
tomers  being  aware  that  it  contains  less 
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fruit.  Restrictions  on  the  size,  capacity, 
dimensions,  and  pack  of  containers  used 
in  the  marketing  of  Washington  cherries 
would  enable  buyers  and  handlers  alike 
to  know  the  exact  quantity  of  cherries 
covered  by  prices  quoted  and  thereby 
tend  to  increase  trade  confidence  and 
stability  in  the  marketing  of  the  fruit. 

Prices  of  Washington  cherries  and 
total  returns  to  the  growers  of  such  fruit 
could  be  augmented  by  restricting  ship¬ 
ments  in  fresh  market  channels  to 
cherries  of  desirable  maturity,  grade,  \ 
size,  and  quality  and  limiting  the  con¬ 
tainers  used  in  making  such  shipments. 
When  supplies  of  cherries  are  heavy, 
fruit  of  inferior  grades  and  qualities,  or 
of  undesirable  maturity  or  size,  may  be 
sold  only  at  discounts,  and,  since  compe¬ 
tition  in  the  marketing  of  cherries  is 
based  to  a  considerable  extent  on  price, 
such  discount  sales  tend  to  depress  prices 
for  all /Cherries  being  marketed.  Restric¬ 
tions  on  the  shipment  of  such  discounted 
fruit  would,  therefore,  tend  to  increase 
prices  for  good  quality  cherries.  More¬ 
over,  shipments  of  cherries  which  are  of 
inferior  grade  or  quality,  or  of  undesir¬ 
able  size  or  maturity,  often  do  not  sell 
at  prices  covering  even  the  cash  costs  of 
harvesting  and  marketing.  Restrictions 
on  the  shipment  of  such  fruit  would  not 
only  improve  the  grade,  size,  and  quality 
of  cherries  marketed  and  promote  buyer 
confidence  in  Washington  cherries,  but 
would  also  improve  the  average  returns 
to  growers  by  preventing  losses  incurred 
through  shipment  of  undesirable  fruit. 
Moreover,  the  shipment  of  very  poor 
quality  cherries,  including  culls,  imma¬ 
ture  fruit,  extremely  small  sizes,  and  de¬ 
teriorated  fruit  is  rarely  ever  in  the  in¬ 
terest  of  consumers  or  producers.  Cher¬ 
ries  of  such  poor  quality  are  not  a  value 
to  the  consumer  because  of  poor  flavor 
and  excessive  waste.  Shipment  of  such 
cherries  results  in  consumer  dissatisfac¬ 
tion  and  destruction  of  the  reputation  of 
quality  for  Washington  cherries.  Even 
when  the  season  average  price  is  above 
the  parity  level  it  is  not  in  the  public 
interest  to  ship  >  such  poor  quality 
cherries. 

Therefore,  it  is  concluded  that  the 
establishment  of  the  order,  providing  for 
the  regulatioh  of  maturity,  grade,  size, 
and  quality  of  shipments  of  Washington 
cherries,  and  for  the  establishment  of 
uniform  containers  to  be  used  for  such 
shipments,  is  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Also,  the 
establishment  and  maintenance  in  effect 
of  minimum  standards  of  quality  and 
maturity,  when  prices  are  above  the 
parity  level,  will  effectuate  such  orderly 
marketing  of  Washington  cherries  as  will 
be  in  the  public  interest.  The  objective 
under  such  order  is  the  tailoring  of  the 
supply  of  cherries  available  for  sale  in 
fresh  market  channels  to  the  demand  in 
such  outlet  so  that  the  fruit  thus  made 
available  to  buyers  will  be  packaged  uni¬ 
formly  and  be  of  desirable  maturity, 
grade,  size,  and  quality.  Such  limita¬ 
tions  on  shipments  of  Washington  cher¬ 
ries  should  contribute  to  the  establish¬ 
ment  of  more  orderly  marketing 
conditions  for  such  fruit  and  tend  to 
increase  the  demand  therefor. 

(3)  The  term  “cherries”  should  be 
defined  in  the  order  to  identify  the 


commodity  to  be  regulated  thereunder. 
Such  term,  as  used  in  the  order,  refers  to 
all  varieties  of  cherries,  as  hereinafter 
defined,  classified  botanically  as  Prunus 
avium.  Cherries  are  readily  distin¬ 
guished  from  other  fruits,  and  the  term 
has  a  specific  meaning  to  all  producers 
and  handlers  of  the  commodity  in  the 
production  area  and  to  those  who  pur¬ 
chase  and  distribute  in  the  receiving 
markets  cherries  grown  in  the  production 
area. 

The  term  “varieties”  should  be  defined 
in  the  order,  as  hereinafter  set  forth, 
since  it  is  proposed  to  provide  authority 
in  the  order  for  issuance  of  separate  reg¬ 
ulations  for  different  varieties.  The 
principal  varieties  of  cherries  grown  in 
the  production  area  are  Bing  and  Lam¬ 
bert.  Each  variety  of  cherries  is  a 
classification  or  subdivision  of  Prunus 
avium  and  possesses  definitive  character¬ 
istics  which  serve  to  distinguish  it.  Rec¬ 
ognition  of  different  varieties  of  cherries 
is  common  throughout  the  production 
area  and  the  distributing  trade,  and 
there  is  little  likelihood  that  one  variety 
would  be  confused  with  another. 

A  definition  of  the  term  “production 
area”  should  be  incorporated  into  the 
order  as  a  means  of  delineating  the  area 
within  which  cherries  must  be  grown 
for  the  handling  thereof  to  be  subject 
to  regulation.  Such  term  should  em¬ 
brace  all  of  the  territory  within  the 
boundaries  of  the  Counties  of  Okanogan, 
Chelan,  Douglas,  Grant,  Yakima,  and 
Benton  within  the  State  of  Washington. 
Such  area  includes  the  Wenatchee  and 
Yakima  valleys  within  which  practically 
all  of  the  commercial  crop  of  Washing¬ 
ton  cherries  is  produced.  The  cherries 
produced  for  market  within  this  area 
are  of  the  same  varieties  and  are  mar¬ 
keted  at  approximately  the  same  time 
and  compete  with  each  other  in  the 
markets.  All  the  cherries  shipped  to 
market  from  the  production  area  are 
prepared  for  market  in  packing  facilities 
located  within  such  area.  There  are  no 
cherries  produced  outside  the  production 
area  and  brought  into  such  area  for 
preparation  for  market.  To  exclude  any 
portion  of  the  production  area  as  defined 
would  tend  to  defeat  the  purposes  of  the 
order,  in  that  cherries  from  any  such 
excluded  portion  which  do  not  meet 
regulations  applicable  to  regulated  fruit 
could  then  be  marketed  free  from  regu¬ 
lations  and  thereby  depress  the  prices  of 
the  regulated  cherries  grown  in  the  re¬ 
mainder  of  such  area.  Moreover,  cher¬ 
ries  produced  in  such  excluded  portion 
would  probably  have  to  be  brought  into 
the  regulated  area  for  preparation  for 
market  and  this  would  lead  to  confusion 
and  difficulty  in  enforcing  regulations. 
Hence,  it  is  concluded  that  the  produc¬ 
tion  area  as  hereinafter  defined  is  the 
smallest  regional  production  area  that  is 
practicable,  consistently  with  carrying 
out  the  declared  policy  of  the  act. 

(4)  The  term  “handler”  should  be  de¬ 
fined  as  being  synonymous  with  “ship¬ 
per”  and  to  identify  the  persons  who 
handle  cherries  in  the  manner  described 
and  set  forth  in  the  definition  of  “han¬ 
dle,”  because  such  persons  are  to  be 
subject  to  the  order  and  regulations  au¬ 
thorized  thereunder.  A  handler  should 
include  any  individual,  partnership, 


corporation,  association,  or  any  other 
business  unit  which  handles  cherries. 
Such  persons  are  responsible,  among 
other  things,  for  the  grade,  size,  quality, 
and  maturity  of  the  cherries  they  place, 
or  cause  to  be  placed,  in  the  current  of 
commerce  between  the  production  area 
and  any  point  outside  thereof  whether  by 
delivery  to  transportation  agencies  or  to 
the  consignees  or  purchasers  of  the  fruit, 
or  which  are  transported  to  market  or 
sold;  and  such  persons  should  therefore 
be  considered  as  handlers.  However, 
common  or  contract  carriers  of  cherries  , 
they  do  not  own  should  not  be  considered 
as  handlers,  even  though  they  transport 
cherries,  for  the  reason  that  these  agen¬ 
cies  transport  cherries  for  a  monetary 
consideration  and  do  not  have  a  pro¬ 
prietary  interest  in  the  commodity  or  any 
control  over  the  grade,  size,  quality,  or 
maturity  thereof. 

The  definition  of  the  term  “handler” 
should  apply  to  any  person,  including  a 
producer,  when  such  person  performs 
any  handling  activities  within  the  scope 
of  the  term  “handle.”  It  should  include 
not  only  the  first  handler,  but  each  suc¬ 
ceeding  handler  who  performs  any  such 
handling  activities,  so  as  to  assure  that 
all  such  handling  of  cherries  will  be  in 
accordance  with  the  order  and  regula¬ 
tions  thereunder.  With  respect  to  han¬ 
dlers  who  conduct  their  businesses  other 
than  as  individuals  (e.  g.,  firms  that  have 
sales  managers  or  packinghouse  man¬ 
agers),  any  handling  activities  engaged 
in  by  employees  or  officers  of  such  han¬ 
dlers  should  be  construed  as  handling 
caused  by  the  principal  company,  as 
“handler.”  Hence,  the  term  “handler” 
would  cover  the  owner  of  a  firm  even 
though  such  person  does  not  personally 
negotiate  the  sale  or  transport  the 
cherries. 

Such  term  should  also  include,  in  addi¬ 
tion  to  the  owner  and  officers,  any  other 
individual  of  a  firm  handling  cherries 
who,  in  a  supervisory  capacity,  is  directly 
responsible  for,  and  consequently  causes, 
the  sale  or  transportation  of  the  com¬ 
modity.  Therefore,  a  handler  would 
mean  any  person  (except  a  common  or 
contract  carrier  of  cherries  owned  by 
another  person)  who  handles  cherries 
or  causes  cherries  to  be  handled.  In 
other  words,  the  term  “handler”  should 
include  not  only  persons,  who  themselves 
sell  or  transport  cherries,  but  also  those 
persons  who,  although  they  do  not  them¬ 
selves  sell  or  transport  cherries,  never¬ 
theless  cause  their  sale  or  transportation. 
All  persons  coming  within  the  meaning 
of  such  term  should  be  responsible  for 
complying  with  the  obligations  imposed 
by  or  pursuant  to  the  order  so  as  to 
assure  that  all  cherries  will  be  properly 
handled. 

The  term  “handle”  should  be  defined 
to  identify  those  activities  which  it  is 
necessary  to  regulate  in  order  to  effectu¬ 
ate  the  declared  policy  of  the  act.  Such 
activities  include  all  phases  of  selling  and 
transporting  which  place  or  continue 
cherries  in  commerce  from  any  point  in 
the  production  area  to  any  point  out¬ 
side  thereof.  Handling  of  cherries  under 
the  order  would  begin  after  the  cherries 
have  been  removed  from  the  tree  and 
include  each  of  the  successive  selling 
or  transporting  activities.  The  perform- 
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ance  of  any  one  or  more  of  these  activi¬ 
ties,  such  as  selling,  consigning,  deliver¬ 
ing,  or  transporting,  by  any  person  either 
directly  or  through  others,  should  con¬ 
stitute  handling.  In  order  to  effectuate 
the  declared  policy  of  the  act,  each  such 
person  should  be  required  to  limit  such 
handling  of  cherries  to  fruit  which  con¬ 
forms  to  the  applicable  regulations 
established  under  the  order. 

It  is  common  practice  for  growers  to 
deliver  their  cherries  to  persons  having 
facilities  for  packing  and  otherwise  pre¬ 
paring  the  fruit  for  market.  The  grower, 
in  such  instance,  proper^  relies  on  the 
person  preparing  the  cherries  for  mar¬ 
ket  to  see  that  the  fruit  which  is  there¬ 
after  shipped  meets  all  applicable  re¬ 
quirements  for  marketing.  Movement 
within  the  production  area  from  the 
orchard  to  the  place  within  the  produc¬ 
tion  area  where  the  cherries  will  be  pre¬ 
pared  for  market  and  activity  in 
connection  with  such  preparation  should 
not  be  covered  as  handling  subject  to 
regulation.  These  actions,  whenever 
they  are  performed,  are,  of  necessity, 
preliminary  to  the  handling,  i.  e.,  selling, 
consigning,  delivering,  and  transporting 
of  cherries.  It  would  unnecessarily  com¬ 
plicate  the  administration  of  the  pro¬ 
gram  to  require  persons  engaged  in  the 
preparation  of  cherries  for  market  to 
meet  the  requirements  of  regulations 
prior  to  such  preparation.  Therefore, 
such  activities  should  not  be  included 
within  the  definition  of  handle. 

Some  cherries  are  sold  at  the  orchard 
and  at  packinghouses  to  persons — itin¬ 
erant  truckers  and  others — who  trans¬ 
port  the  cherries  from  such  points  to 
markets  outside  the  production  area. 
The  selling  or  delivery  of  cherries  to 
such  persons,  and  the  subsequent  move¬ 
ment  to  points  outside  the  production 
area,  whether  within  or  outside  the 
State,  are  handling  transactions.  Any 
person  who  engages  in  any  such  trans¬ 
action,  whether  a  grower,  packinghouse 
operator,  trucker,  or  otherwise,  should 
therefore  be  considered  “as  a  handler 
under  the  order  by  virtue  of  such  trans¬ 
action  and  subject  to  any  rules  and  reg¬ 
ulations  pursuant  thereto.  Each  such 
person  should  have  the  responsibility  for 
assuring  himself  that  the  cherries  he  so 
handles  meet  all  applicable  regulations 
in  effect  at  the  time  of  handling  and 
that  the  cherries  have  been  inspected 
and  certified  as  required  under  the  or¬ 
der.  Compliance  with  regulations  which 
are  authorized  by  the  order  can  readily 
be  determined  by  the  person  who  is 
grading  or  preparing  the  cherries  for 
market.  The  primary  responsibility  for 
determining  that  cherries  in  any  ship¬ 
ment  conform  to  applicable  regulations 
should  rest  with  the  person  who  places, 
or  causes  to  be  placed,  the  cherries  in 
the  current  of  commerce  between  the 
production  area  and  ahy  point  outside 
thereof.  In  most  cases,  such  person  will 
be  the  one  who  graded,  or  at  least  was 
responsible  for  grading  or  preparing 
such  cherries  for  market.  Of  course,  all 
subsequent  handlers  also  should  have 
the  responsibility  for  seeing  that  any 
maturity,  grade,  size,  quality,  and  any 
other  regulations  pertaining  to  such 
cherries  are  met  at  the  time  such  per¬ 


sons  handle  the  cherries.  A  very  small 
quantity  of  cherries  is  handled  for  con¬ 
sumption  within  the  production  area. 
Such  handling  directly  burdens,  ob¬ 
structs,  or  affects  interstate  commerce, 
as  hereinbefore  noted.  However,  the 
quantity  is  so  small,  and  the  difficulty 
of  enforcing  regulations  for  cherries  so 
marketed  would  be  so  great,  that  such 
handling  of  cherries  should  not  be  reg¬ 
ulated.  As  all  handling  of  cherries,  ex¬ 
cept  as  indicated  herein  and  except  for 
the  handling  of  cherries  specifically  ex¬ 
empted  from  regulation  under  the  act 
or  the  order,  directly  burdens,  obstructs, 
or  affects  interstate  commerce,  it  is  con¬ 
cluded  that  the  handling  of  all  such 
cherries,  with  the  exceptions  hereinbe¬ 
fore  noted,  should  be  subject  to  the  6rder 
and  any  regulations  issued  pursuant 
thereto. 

(5)  (a)  Certain  terms  applying  to  spe¬ 
cific  individuals,  agencies,  legislation, 
concepts,  or  things  are  used  throughout 
the  order.  These  terms  should  be  de¬ 
fined  for  the  purpose  of  designating  spe¬ 
cifically  their  applicability  and  estab¬ 
lishing  appropriate  limitations  on  their 
respective  meanings  wherever  they  are 
used. 

The  definition  of  “Secretary”  should 
include  not  only  the  Secretary  of  Agri¬ 
culture  of  the  United  States,  the  official 
charged  by  law  with  the  responsibility 
for  programs  o*  this  nature,  but  also,  in 
order  to  recognize  the  fact  that  it  is  phys¬ 
ically  impossible  for  him  to  perform 
personally  all  functions  and  duties  im¬ 
posed  upon  him  by  law,  any  other  officer 
or  employee  of  the  United  States  De¬ 
partment  of  Agriculture  who  is,  or  who 
may  hereafter  be,  authorized  to  act  in 
his  stead. 

The  definition  of  "act”  provides  the 
correct  legal  citations  for  the  statute 
pursuant  to  which  the  proposed  regu¬ 
latory  program  is  to  be  operative  and 
avoids  the  need  for  referring  to  these 
citations. 

The  definition  of  “person”  follows  the 
definition  of  that  term  as  set  forth  in 
the  act,  and  will  insure  that  it  will  have 
the  same  meaning  as  it  has  in  the  act. 

The  term  “fiscal  period”  should  be  de¬ 
fined  to  set  forth  the  period  with  respect 
to  which  financial  records  of  the  Wash¬ 
ington  Cherry  Marketing  Committee — 
the  agency  which  will  administer  the 
program  locally — are  to  be  maintained. 
At  the  present  time  it  is  desirable  to  es¬ 
tablish  a  12 -month  period  ending  March 
31  as  a  fiscal  period.  Such  a  period 
would  fix  the  end  of  one  fiscal  period  and 
the  beginning  of  the  next  at  a  time  of 
inactivity  in  the  marketing  of  cherries. 
This  would  facilitate  fixing  the  term  of 
office  of  members  and  alternates  to  coin¬ 
cide  with  such  period  as  it  would  allow 
sufficient  time  prior  to  the  time  ship¬ 
ments  begin  for  the  committee  to  organ¬ 
ize  and  develop  information  necessary 
to  its  functioning  during  the  ensuing 
year,  and  would  still  insure  that  .a  mini¬ 
mum  of  expense  would  be  incurred  dur¬ 
ing  a  fiscal  period  prior  to  the  time 
assessment  income  is  available  to  defray 
such  expenses.  However,  it  was  testified 
that  for  reasons  not  ndw  apparent  it  may 
be  desirable  at  some  future  time  to  es¬ 
tablish  a  fiscal  period  other  than  one 


ending  March  31,  and  that  authority 
should  be  included  in  the  order  to  pro¬ 
vide  for  such  establishment  subject  to 
approval  of  the  Secretary  pursuant  to 
recommendations  of  the  committee. 
Therefore,  it  is  concluded  that  such  term 
should  be  defined  as  hereinafter  set  forth 
to  provide  this  flexibility. 

A  definition  of  “committee”  should  be 
incorporated  in  the  order  to  identify  the 
administrative  agency  established  under 
the  provisions  of  the  program.  Such 
committee  is  authorized  by  the  act,  and 
the  definition  thereof,  as  hereinafter  set 
forth,  is  merely  to  avoid  the  necessity  of 
repeating  its  full  name  each  time  it  is 
referred  to. 

Definitions  of  “grade”  and  “size” 
should  be  incorporated  in  the  order  to 
provide  a  basis  for  expressing  grade  and 
size  limitations  thereunder,  and  thus  to 
enable  persons  affected  thereby  to  ascer¬ 
tain  the  extent  and  application  of  grade 
and  size  limitations.  “Grade”  should  be 
defined  as  any  one  or  more  of  the  estab¬ 
lished  grades  of  cherries  as  defined  and 
set  forth  in  (1)  “United  States  Standards 
for  Sweet  Cherries,”  issued  by  the  United 
States  Department  of  Agriculture,  effec¬ 
tive  May  14,  1956,  which  standards  were 
published  in  the  Federal  Register  (21 
F.  R.  2371),  or  (2)  Standards  for  cher¬ 
ries  issued  by  the  State  of  Washington, 
or  (3)  amendments  to  any  grades  set 
forth  in  either  of  such  standards,  or  mod¬ 
ifications  thereof,  or  variations  based 
thereon.  Such  definition  would  provide 
the  flexibility  necessary  to  cope  with  the 
possible  variations  in  cherries  due  to 
detrimental  effects  of  weather  or  other 
possible  hazards  affecting  the  crop.  The 
State  of  Washington  has  not  as  yet  is¬ 
sued  standards  for  cherries.  The  United 
States  Standards  for  cherries  have  been 
recently  revised,  however,,  and  should 
provide  appropriate  bases  for  describing 
grade  limitations.  The  cherry  industry 
is  contemplating  a  request  to  the  State 
of  Washington  to,  develop  and  issue 
standards  for  cherries. 

Sizes  of  cherries  are  commonly  re¬ 
ferred  to  in  the  production  area  by  row 
count,  i.  e.,  the  number  of  cherries  of  a 
uniform  size  necessary  to  pack  row-faced 
across  a  lOVk-inch  inside  width  con¬ 
tainer.  Hence,  the  diameter  of  the  cher¬ 
ries  determines  the  number  of  rows  that 
may  be  packed  in  such  container.  Cherry 
sizers,  consisting  of  plastic  or  metal  cards 
with  holes  marked  to  denote  the  dif¬ 
ferent  row  sizes,  are  commonly  used  to 
ascertain  the  size  of  cherries,  the  di¬ 
ameter  of  a  specific  hole  in  the  card  be¬ 
ing  equivalent  to  the  space  occupied  in 
a  row  in  the  container  by  a  cherry  of 
that  particular  row  size.  Since  cher¬ 
ries  are  shipped  other  than  row-faced 
in  containers,  and  diameter  is  the  main 
factor  determining  size,  it  is  concluded 
that  the  term  “size”  should  be  defined 
in  terms  of  diameter  or  such  other  spec¬ 
ifications  as  may  be  recommended  by 
the  committee  and  approved  by  the 
Secretary. 

The  term  “pack”  is  commonly  used 
throughout  the  cherry  trade  and  refers 
to  a  combination  of  factors  relating  to 
the  grade,  size,  quality,  and  quantity  of 
cherries  in  a  particular  type  and  size  of 
container  and  to  the  arrangement  of.  the 
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cherries  within  that  container.  For  ex¬ 
ample,  “U.  S.  No.  1,  12-row,  15-pound 
double-faced  pack”  is  considered  by  the 
cherry  trade  as  a  specific  pack.  “U.  S. 
No.  1"  describes  the  grade,  “  12-row ,” 
the  size,  and  “15-pound  double-faced,” 
the  container,  quantity  of  cherries,  and 
the  arrangement  of  the  cherries  within 
the  container.  Under  certain  circum¬ 
stances,  it  may  be  desirable  to  regulate 
shipments  of  cherries  on  the  basis  of 
particular  grades  or  sizes,  or  both,  that 
may  be  shipped  in  a  specific  container  or 
containers  and  to  specify  the  arrange¬ 
ment  of  the  fruit  within  the  container. 
Hence,  it  is  concluded  that  “pack”  should 
be  defined  as  follows :  “Pack”  means  the 
specific  arrangement,  size,  weight,  count, 
or  grade  of  a  quantity  of  cherries  in  a 
particular  type  and  size  of  container. 

The  term  “grower”  should  be  synony¬ 
mous  with  “producer”  and  should  be 
defined  to  include  any  person  who  is 
engaged,  within  the  production  area,  in 
the  production  of  cherries  for  market 
and  who  has  a  proprietary  interest 
therein.  A  definition  of  the  term  grower 
is  necessary  for  such  determinations  as 
eligibility  to  vote  for,  and  to  serve  as, 
a  grower  or  alternate  grower  member  on 
the  Washington  Cherry  Marketing  Com¬ 
mittee  and  for  other  reasons.  Each  busi¬ 
ness  unit  (such  as  a  corporation,  part¬ 
nership,  or  community  property  arrange¬ 
ment)  engaged  in  the  production  of 
cherries  for  market  should,  when  voting 
for  nominees  for  membership  on  the 
committee,  be  entitled  to  only  one  vote. 
The  term  “grower”  should,  therefore, 
be  defined  as  hereinafter  set  forth. 

“District”  should  be  defined  as  set 
forth  in  the  order  to  provide  a  basis  for 
the  nomination  and  selection  of  com¬ 
mittee  members.  The  districts  (i.  e.,  the 
geographical  divisions  of  the  production 
area  as  established  and  as  set  forth  in 
the  order)  represent  the  best  basis  which 
could  be  devised  at  this  time  for  provid¬ 
ing  a  fair,  adequate,  and  equitable  rep¬ 
resentation  on  the  committee.  The 
provision  for  redistricting  is  desirable 
because  it  allows  the  committee  and  the 
Secretary  to  consider,  from  time  to  time, 
whether  the  basis  for  representation  on 
the  committee  should  be  improved. 

“Export”  should  be  defined  in  the  order 
as  any  shipment  of  cherries  beyond  the 
boundaries  of  the  continental  United 
States.  Shipments  of  cherries  to  points 
outside  of  the  continental  United  States 
may  be  of  different  grades,  sizes,  or 
qualities  than  those  shipped  to  domestic 
markets.  This  results  from  different 
market  demands  as  between  domestic 
and  other  markets.  Therefore,  the  order 
should  provide  authority  permitting  dif¬ 
ferent  or  special  regulations,  or  even  no 
regulations,  when  warranted,  with  re¬ 
spect  to  such  shipments  out  of  the  United 
States. 

The  term  “container”  should  be  de¬ 
fined  in  the  order  to  mean  a  box,  bag, 
crate,  lug,  basket,  carton,  package,  or 
any  other  type  of  receptacle  used  in  the 
packaging,  or  handling  of  cherries.  The 
definition  of  the  term  is  needed  to  serve 
as  a  basis  for  differentiation  among  the 
various  shipping  receptacles,  in  which 
cherries  are  sold  or  move  to  market,  for 
which  different  regulations  could  be 
applicable. 


(b)  It  is  desirable  to  establish  an 
agency  to  administer  the  order  locally 
under  and  pursuant  to  the  act,  as  an 
aid  to  the  Secretary  in  carrying  out  the 
declared  policy  of  the  act.  The  term 
“Washington  Cherry  Marketing  Com¬ 
mittee”  is  a  proper  identification  of  the 
agency  and  reflects  the  character 
thereof.  It  should  be  composed  of  15 
members,  of  whom  10  should  represent 
growers  and  5  should  represent  han¬ 
dlers.  Alternate  members  should  be 
provided  to  act  in  the  place  and  stead  of 
the  members.  Such  a  committee  would 
be  large  enough  to  provide  representa¬ 
tion  to  all  segments  of  the  industry.  The 
foregoing  division  of  the  members  be¬ 
tween  growers  and  handlers  would  pro¬ 
vide  suitable  grower  representation  and 
handler  experience  and  information. 
A  majority  of  the  committee  should  con¬ 
sist  of  producers  because  the  program  is 
designed  to  benefit  producers.  The 
provision  for  handler  members  tends  to 
give  balance  to  the  committee  by  pro¬ 
viding  the  handler  experience  and  mar¬ 
keting  information  necessary  to  the 
development  of  economically  sound  reg¬ 
ulation  of  cherry  shipments.  Each 
handler  member  should  be  either  a 
handler,  an  officer,  or  an  employee  of  a 
handler,  as  handlers  often  are  corpora¬ 
tions  and  would  be  precluded  from  hav¬ 
ing  representation  on  the  committee 
unless  officers  and  employees  of  handlers 
were  authorized  to  serve  as  members  of 
the  committee.  There  are  also  growers 
in  the  production  area  which  are  cor¬ 
porations  and  their  officers  and  em¬ 
ployees  should  be  similarly  eligible  for 
membership  on  the  committee.  Two 
handler  members  and  four  grower  mem¬ 
bers  should  represent  District  1.  Three 
handler  members  and  six  grower  mem¬ 
bers  should  represent  District  2.  Such 
representation  recognizes  to  the  extent 
practicable  the  relationship  of  the 
volume  of  production  in  the  two  districts. 
Provision  to  reapportion  membership  on 
the  committee  among  districts  should 
be  provided  so  that,  if  it  becomes  appar¬ 
ent  that  through  shifts  in  production, 
reestablishment  of  districts,  or  other 
reasons  such  representation  is  inappro¬ 
priate,  the  Secretary  may,  upon  recom¬ 
mendation  of  the  committee,  make  such 
reapportionment  as  he  finds  necessary. 

Each  grower  member  of  the  committee 
and  his  alternate  should  be  a  producer, 
or  an  officer  or  employee  of  a  corporate 
grower,  of  cherries  in  the  district  for 
which  selected.  Each  handler  member 
and  his  alternate  should  be  a  handler, 
or  an  officer  or  employee  of  a  handler  in 
the  district  for  which  selected.  Persons 
with  such  qualifications  should  be  inti¬ 
mately  acquainted  with  the  problems  of 
producing  or  marketing  cherries  grown 
in  such  district  and  may  be  expected  to 
present  accurately  the  problems  inci¬ 
dent  to  the  production  or  handling  of 
cherries  grown  in  that  district. 

The  term  of  office  of  committee  mem-' 
bers  and  alternates  under  the  proposed 
program  should  be  for  two  years  be¬ 
ginning  on  the  first  day  of  April  and 
ending  on  March  31.  This  will  estab¬ 
lish  An  orderly  procedure  for  changing 
the  membership  of  the  committee.  The 
term  of  office  should  be  for  two  years  so 


that  members  and  alternates  will  have 
adequate  time  to  familiarize  themselves 
with  the  operation  of  the  program  and 
thus  be  in  a  position  to  render  the  most 
effective  service  assisting  the  Secretary 
to  carry  out  the  declared  policy  of  the 
act.  The  beginning  of  each  term  of 
office  will  occur  during  a  period  prior  to 
the  commencement  of  a  marketing  sea¬ 
son  and  hence  allow  adequate  time  for 
the  committee  to  organize  and  start 
operating. 

Provision  should  be  made  in  the  order 
for  staggered  terms  of  office  of  com¬ 
mittee  members  and  alternates.  Under 
this  provision  seven  members  of  the 
committee  in  office  on  March  31  would 
be  replaced  one  year  and  eight  members 
the  next  y^ar.  The  establishment  of 
such  staggered  terms  should  provide  for 
more  efficient  administration  of  the  pro¬ 
gram,  in  that  members  and  alternates 
constituting  new  committee  membership 
should  benefit  from  the  guidance  of  ex¬ 
perienced  members  who  carry  over. 
The  experienced  members  will  help  in¬ 
sure  continuity  of  the  policies  and  pro¬ 
cedures  relating  to  the  administration  of 
the  proposed  order ;  and  such  continuity 
should  contribute  materially  to  the  suc¬ 
cessful  administration  of  the  marketing 
program.  To  provide  a  basis  for  start¬ 
ing  staggered  terms  of  office,  the  terms 
of  one-half  of  the  initial  grower  mem¬ 
bers  and  alternates  in  each  distinct  and 
of  one  handler  member  and  his  alter¬ 
nate  in  each  district  should  be  from  the 
time  of  appointment  through  the  fol¬ 
lowing  March  31  and  of  the  other  eight 
committee  members  and  alternates  from 
the  time  of  appointment  through  the 
second  following  March  31.  Successor 
members  and  alternates  should  be  ap¬ 
pointed  for  2-year  terms  as  herein  pro¬ 
vided.  Committee  members  and  alter¬ 
nates  should  serve  during  the  term  of 
office  for  which  selected,  and  until  their 
successors  are  selected  and  have  quali¬ 
fied  to  insure  continuity  of  committee 
operations. 

A  procedure  for  the  election  by  growers 
and  handlers  of  nominees  for  member¬ 
ship  on  the  committee  should  be  pre¬ 
scribed  in  the  order  to  assist  the  Secre¬ 
tary  in  his  selection  of  members  and 
alternate  members  of  the  committee.  It 
is  recognized  that  the  Secretary  is  vested 
with  authority  under  the  act  to  select 
the  committee  members;  and  the  nomi¬ 
nation  of  prospective  members  and  al¬ 
ternate  members  at  meetings  of  growers 
and  handlers  in  the  respective  districts 
is  a  practical  method  of  providing  the 
Secretary  with  the  names  of  the  persons 
which  the  industry- desires  to  serve  on 
the  committee. 

Nomination  meetings  for  the  purpose 
of  electing  nominees  for  members  of  the 
committee  and  their  alternates  should 
be  held  or  caused  to  be  held  by  the  com¬ 
mittee  on  or  before  March  1  of  each  year. 
Insofar  as  possible,  the  committee  should 
schedule  such  nomination  meetings  at 
such  times  and  places  as  will  result  in 
maximum  grower  and  handler  participa¬ 
tion.  By  having  such  nomination  meet¬ 
ings  not  later  than  March  1  each  year, 
the  committee  will  be  in  a  position  to 
prepare  and  submit  nomination  lists  to 
the  Secretary  in  time  for  the  Secretary 
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to  select  the  members  and  alternate 
members  of  the  new  committee  prior  to 
the  expiration  of  the  terms  of  office  of  the 
existing  committee  members.  The  notice 
of  hearing  proposed  that  nomination 
meetings  be  held  not  later  than  March 
15  of  each  year.  However,  it  was  tes¬ 
tified  that  such  nomination  meetings 
should  be  held  in  sufficient  time  to  as¬ 
sure  that  the  names  of  nominees  would 
be  before  the  Secretary  in  time  for  him 
to  make  his  selection  of  members  and 
alternates  prior  to  the  beginning  of  the 
new  term  of  office,  beginning  on  April  1. 
Inasmuch  as  March  15  would  allow  ap¬ 
proximately  only  2  weeks  for  the  com¬ 
mittee  to  prepare  and  submit  nomination 
lists  and  for  the  Secretary  to  review  such 
nominations  and  make  his  selection,  it 
is  concluded  that  such  nomination  meet¬ 
ings  should  be  held  not  later  than 
March  1. 

As  the  administrative  committee  will 
not  be  in  a  position  to  act  until  after 
the  selection  by  the  Secretary  of  its  ini¬ 
tial  members,  the  order  should  provide 
a  procedure  for  the  selectibn  of  the  ini¬ 
tial  members.  The  Secretary  may  ap¬ 
propriately  select  the  initial  grower  and 
handler  committee  members  and  alter¬ 
nates  from  nominations  which  may  be 
made  by  growers  and  handlers,  respec¬ 
tively,  or  appropriate  groups  thereof,  or 
from  other  eligible  persons;  and  the  or¬ 
der  should  so  provide.  In  order  that 
the  initial  membership  of  the  commit¬ 
tee  may  be  selected  as  soon  as  possible 
after  the  approval  of  the  program,  it 
should  be  required  that  such  nomina¬ 
tions,  be  submitted  not  later  than  the 
effective  date  thereof. 

The  order  should  provide  that  only 
growers  who  are  present  at  the  nomi¬ 
nation  meetings,  or  corporate  growers 
who  are  represented  at  such  meetings 
by  duly  authorized  officers  or  employ¬ 
ees,  may  participate  in  designating 
nominees  for  grower  members  and  al¬ 
ternates;  and  only  handlers  present  at 
nomination  meetings  or  handlers  rep¬ 
resented  at  such  meetings  by  duly  au¬ 
thorized  officers  or  employees  may  par¬ 
ticipate  in  the  nomination  of  handler 
members  and  alternates.  These  restric¬ 
tions  are  necessary  in  order  to  insure 
that  the  interests  of  each  group  are 
properly  safeguarded  and  that  the  nom¬ 
inee  truly  reflects  the  views  of  the  group 
which  he  is  selected  to  represent. 

Each  grower  and  handler  should  have 
a  similar  and  equitable  voice  in  the  elec¬ 
tion  of  nominees.  Henee,  if  a  person  is 
qualified  to  vote  either  as  a  grower  or  a 
handler,  he  may  select  the  group  with 
which  he  wishes  to  participate.  Such 
a  person  may  not  vote  both  as  a  grower 
and  as  a  handler  because  this  would  en¬ 
able  him  to  participate  in  nominations 
to  a  greater  degree  than  persons  who 
are  growers  only  or  handlers  only.  Also, 
each  grower  and  handler  should  be 
limited  to  one  vote  on  behalf  of  himself, 
his  partners,  agents,  subsidiaries,  affil¬ 
iates,  and  representatives,  in  designat¬ 
ing  nominees  for  committee  members 
and  alternates  regardless  of  the  size  of 
any  such  person’s  operation  or  the  num¬ 
ber  of  districts  in  which  he  produces  or 
handles  cherries.  If  a  grower  or  han¬ 
dler  could  cast  more  than  one  vote  by 
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reason  of  operating  In  nlore  than  one 
district,  such  grower  or  handler  would 
have  an  advantage  in  selecting  nom¬ 
inees  over  growers  or  handlers  operating 
In  only  one  district.  Also,  if  more  than 
one  vote  was  permitted,  there  is  a  pos¬ 
sibility  that  large  growers  or  handlers 
could  dominate  the  elections  by  means 
of  their  partners,  agents,  subsidiaries, 
affiliates,  and  representatives,  and  nom¬ 
inate  growers  and  handlers  not  favored 
by  a  majority  of  growers  or  of  handlers. 
An  eligible  grower’s  or  handler’s  priv¬ 
ilege  of  casting  only  one  vote  should  be 
construed  to  mean  that  one  vote  may  be 
case  for  each  applicable  position  to  be 
filled. 

A  grower  who  produces  cherries  in 
both  districts  should  be  permitted  to 
select  the  district  in  which  he  will  vote. 
He  will  thus  be  able  to  vote  for  nom¬ 
inees  where  he  believes  his  best  interest 
lies.  Similarly,  a  handler,  who  handles 
cherries  both  in  District  1  and  District 
2  of  the  production  area,  should  be  per¬ 
mitted  to  select  either  one  of  such  dis¬ 
tricts  in  which  to  vote  for  nominees. 

In  order  that  there  will  be  an  admin¬ 
istrative  agency  in  existence  at  all  times 
to  administer  the  order,  the  Secretary 
should  be  authorized  to  select  committee 
members  and  alternates  without  regard 
to  nomination  if,  for  any  reason,  nomi¬ 
nations  are  not  submitted  to  him  in 
conformance  with  the  procedure  pre¬ 
scribed  herein.  Such  selection  should, 
of  course,  be  on  rhe  basis  of  the  rep¬ 
resentation  provided  in  the  order  so  that 
the  composition  of  the  committee  will 
at  all  times  continue  as  prescribed  in 
the  order. 

Each  person  selected  by  the  Secretary 
as  a  committee  member  or  alternate 
should  qualify  by  filing  with  the  Secre¬ 
tary  a  written  acceptance  of  his  will¬ 
ingness  and  intention  to  serve  in  such 
capacity.  This  requirement  is  neces¬ 
sary  so  that  the  Secretary  will  know 
whether  or  not  the  position  has  been 
filled.  Such  acceptance  should  be  filed 
promptly  after  the  notification  of  ap¬ 
pointment  so  that  the  composition  of 
the  committee  will  not  be  delayed  un¬ 
duly. 

Provision  should  be  made  as  set  forth 
in  the  order  for  the  filling  of  any  va¬ 
cancies  on  the  committee,  including  se¬ 
lection  by  the  Secretary  without  regard 
to  nominations  where  such  nominations 
are  not  made  as  prescribed,  in  order  to 
provide  for  maintaining  a  full  member¬ 
ship  on  the  committee. 

The  committee  should  be  given  those 
specific  powers  which  are  set  forth  in  sec¬ 
tion  8c  (7)  (C)  of  the  act.  Such  powers 
are  necessary  to  enable  an  administra¬ 
tive  agency  of  this  character  to  function. 

The  committee’s  duties,  as  set  forth  in 
the  order,  are  necessary  for  the  discharge 
of  its  responsibilities.  These  duties  are 
generally  similar  to  those  specified  for 
administrative  agencies  under  other 
programs  of  this  character.  It  i.  in¬ 
tended  that  any  activities  undertaken  by 
the  members  of  the  committee  will  be 
confined  to  those  which  reasonably  are 
necessary  for  the  committee  to  carry  out 
its  responsibilities  as  prescribed  in  the 
program.  It  should  be  recognized  that 
these  specified  duties  are  not  necessarily 
all  inclusive,  in  that  it  may  develop  that 


there  are  other  duties  which  the  com¬ 
mittee  may  need  to  perform. 

With  respect  to  the  provision  set  forth 
In  §  1022.31  (m)  providing  for  redistrict¬ 
ing  and  reapportionment  of  membership 
on  the  committee,  such  provision  is  nec¬ 
essary  to  enable  the  committee  and  the 
Secretary  to  consider  from  time  to  time 
whether  the  basis  for  representation  has  ' 
changed  or  could  be  improved  and  how 
such  improvement  should  be  made.  The 
division  of  the  production  area  into  the 
two  districts  set  forth  in  the  order  is  a 
logical  one  at  the  present  time  from  the 
standpoint  of  production,  and  this  is  the 
division  commonly  made  by  growers, 
handlers,  and  State  agencies.  However, 
shifts  or  other  changes  which  may  take 
place  in  the  future  due  to  increased  or 
decreased  production  cannot  be  foreseen. 
Additional  land  suitable,  for  cherry  pro¬ 
duction  is  being  made  available  within 
the  production  area  through  irrigation. 
Decreased  acreage  may  result  from  dam¬ 
age  caused  by  weather  hazards.  There¬ 
fore  it  is  desirable  to  provide  flexibility 
of  operation  so  that  if  it  should  be  in  the 
best  interests  of  the  administration  of 
the  order  to  change  the  boundaries  of 
districts,  change  the  number  of  districts, 
or  reapportion  the  representation  on  the 
committee  among  districts,  the  commit¬ 
tee  may  so  recommend;  and  the  Secre¬ 
tary  may  take  such  action. 

At  least  12  members  of  the  committee, 
or  alternates  acting  for  members,  should 
be  present  at  any  meeting  in  order  for 
the  committee  to  make  any  decisions; . 
and  all  decisions  of  the  committee  should 
require  a  minimum  of  9  concurring  votes. 
These  provisions  will  assure  that  the  ac¬ 
tions  of  the  committee  will  be  considered 
by  a  good  representation  of  its  member¬ 
ship  and  approved  by  a  majority  of  the 
committee.  The  order  should  provide 
that  in  the  event  neither  member  nor 
his  alternate  is  unable  to  attend  a  meet¬ 
ing,  such  member  or  the  committee  may 
designate  any  other  alternate  member 
from  the  same  district  and  group  who  is 
not  acting  as  a  member  to  serve  in  such 
member’s  place  and  stead. 

In  addition  to  meetings  held  where  the 
committee  is  assembled  in  one  place,  the 
committee  should  be  authorized  to  hold 
simultaneous  meetings  of  its  members 
assembled  at  two  or  more  designated 
places  wherein  provision  has  been  made 
for  communication  between  all  such 
groups  and  loudspeaker  receivers  made 
available  so  that  each  member  may  par¬ 
ticipate  in  the  discussion  and  other  ac¬ 
tions  the  same  as  if  the  committee  were 
assembled  in  one  place.  This  should  en¬ 
courage  attendance  at  meetings  and  may 
possibly  facilitate  some  savings  id  ex¬ 
pense  through  reduced  travel  time  and 
distance.  Such  meeting  should  be  con¬ 
sidered  as  an  assembled  meeting.  The 
committee  should  be  authorized  to  vote 
by  telephone,  telegraph,  or  other  means 
of  communication  when  a  matter  to  be 
considered  is  so  routine  that  it  would  be 
unreasonable  to  call  an  assembled  meet¬ 
ing  or  when  rapid  action  is  necessary 
because  of  an  emergency.  Any  votes 
cast  in  this  fashion  should  be  confirmed 
promptly  in  writing  to  provide  a  written 
record  of  the  votes  so  cast.  In  case  of  an 
assembled  meeting,  however,  all  votes 
should  be  cast  in  person. 
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It  is  appropriate  that  trie  members  and 
alternates  of  the  committee  may  receive 
compensation  for  the  time  spent  in  at¬ 
tending  committee  meetings.  The  order 
authorizes  a  maximum  of  $10.00  per  day 
for  this  purpose,  since  the  time  so  spent 
is  usually  at  financial  sacrifice  to  their 
personal  businesses.  While  the  payment 
of  an  amount  not  to  exceed  $10.00  per 
day  will  not  in  most  cases  fully  compen¬ 
sate  for  the  time  such  members  and 
alternates  spend  away  from  their  per¬ 
sonal  businesses,  there  are  producers  and 
handlers  in  the  production  area  who  are 
willing  to  represent  the  industry  by  serv¬ 
ing  on  the  committee  regardless  of  the 
personal  sacrifice  involved.  The  order 
also  should  provide  for  reimbursement  of 
actual  out-of-pocket  reasonable  expenses 
incurred  on  committee  business,  since  it 
would  be  unfair  to  request  the  members 
and  alternates  to  pay  for  such  expenses 
incurred  in  the  interest  of  all  cherry 
growers  and  handlers  in  the  production 
area. 

In  Order  for  an  alternate  to  adequately 
represent  his  district  at  any  committee 
meeting  in  place  of  an  absent  member,  it 
may  be  desirable  that  he  should  have  at¬ 
tended  previous  meetings  along  with  the 
member,  so  as  to  have  a  full  understand¬ 
ing  of  all  background  discussions  leading 
up  to  action  that  may  be  taken  at  the 
meeting.  Also,  an  alternate  may,  in 
future  years,  be  selected  as  a  member  on 
the  committee;  and  to  this  extent,  at¬ 
tendance  at  meetings  by  alternate  mem¬ 
bers  could  be  helpful.  Although  only 
committee  members,  and  alternates  act¬ 
ing  as  members,  have  authority  to  vote 
on  actions  taken  by  the  committee,  it  is 
often  important  for  the  committee  to 
obtain  as  wide  a  representation  as  prac¬ 
tical  of  producer  and  handler  attitudes 
toward  a  proposed  regulation  or  other 
matter.  Therefore,  the  order  should 
provide  that  the  committee,  at  its  discre¬ 
tion  may  request  the  attendance  of  alter¬ 
nate  members  at  any  or  all  meetings, 
notwithstanding  the  expected  or  actual 
presence  of  the  respective  members, 
when  a  situation  so  warrants.  The  same 
compensation  and  reimbursement  that 
are  available  to  members  should  be  made 
available  also  to  alternate  members  when 
they  are  so  requested  and  attend  such 
meetings  as  alternates. 

Provision  should  be  made  in  the  order 
whereby  each  committee  will  prepare  an 
annual  report  prior  to  the  end  of  each 
fiscal  period.  Such  reports  would  pro¬ 
vide  committee  members,  the  industry, 
and  the  Secretary  with  a  record  of  the 
annual  operations  of  the  program  and 
would  provide  a  means  for  evaluation  of 
the  program  and  the  need  for  any 
changes  therein. 

(c)  The  committee  should  be  author¬ 
ized  to  incur  such  expenses  as  the  Secre¬ 
tary  finds  are  reasonable  and  likely  to 
be  incurred  by  it  during  each  fiscal  pe¬ 
riod  for  its  maintenance  and  functioning 
and  for  such  other  purposes  as  the  Secre¬ 
tary  may,  pursuant  to  the  provisions  of 
the  order,  determine  to  be  appropriate. 
The  funds  to  cover  the  expenses  of  the 
committee  should  be  obtained  through 
the  levying  of  assessments  on  handlers. 
The  act  specifically  authorizes  the  Secre¬ 
tary  to  approve  the  incurring  of  such 
expenses  by  an  administrative  agency. 


such  as  the  Washington  Cherry  Market-  The  rate  of  assessment  should  be 
ing  Committee,  and  requires  that  each  established  by  the  Secretary  on  the  basis 
marketing  program  of  this  nature  con-  of  the  committee’s  recommendation,  or 
tain  provisions  requiring  handlers  to  pay  other  available  information,  so  as  to 
pro  rata  the  necessary  expenses.  More-  assure  the  imposition  of  such  assessments 
over,  in  order  to  assure  the  continuance  as  are  consistent  with  the  act.  Such 
of  the  committee,  the  payment  of  as-  rate  should  be  fixed  bn  a  fair  and  equi- 
sessments  should  be  required  even  if  table  unit  basis,  such  as  a  container,  ton, 
particular  provisions  of  the  order  are  or  other  quantity  measurement, 
suspended  or  become  inoperative.  The  Secretary  should  have  the  author- 

Each  handler  should  pay  to  the  com-  ity,  at  any  time  during  a  fiscal  period, 
mittee  upon  demand  with  respect  to  all  or  thereafter,  to  increase  the  rate  of 
cherries  handled  by  him  as  the  first  assessment  when  necessary  to  obtain 
handler  thereof  his  pro  rata  share  of  sufficient  funds  to  cover  any  later  find- 
such  expenses  which  the  Secretary  finds  ing  by  the  Secretary  relative  to  the  ex- 
are  reasonable  and  likely  to  be  incurred  penses  of  the  committee  applicable  to 
by  the  committee  during  each  fiscal  pe-  such  period.  Since  the  act  requires  that 
riod.  Each  handler’s  share  of  such  ex-  administrative  expenses  shall  be  paid  by 
penses  should  be  equal  to  the  ratio  all  handlers  pro  rata,  it  is  necessary  that 
between  the  total  quantity  of  cherries  any  increased  rate  apply  retroactively 
handled  by  him  as  the  first  handler  against  all  cherries  handled  during  the 
thereof  during  the  applicable  fiscal  pe-  particular  fiscal  period, 
riod  and  the  total  quantity  of  cherries  Handlers  should  be  entitled  to  a  pro- 
so  handled  by  all  handlers  during  the  portionate  refund  of  any  excess  assess- 
same  fiscal  period.  In  this  way,  pay-  ments  which  remain  at  the  end  of  a  fiscal 
ments  by  handlers  of  assessments  would  period.  Such  refund  should  be  credited 
be  proportionate  ta  the  respective  quan-  to  each  such'handler  against  the  opera¬ 
tives  of  cherries  handled  by  each  han-  tions  of  the  following  fiscal  period  so  as 
dler  and  assessments  would  be  levied  on  to  provide  the  committee  with  operating 
the  same  cherries  only  once.  funds  prior  to  the  start  of  the  ensuing 

In  order  to  provide  funds  for  the  ad-  shipping  season;  but,  if  a  handler  should 
ministration  of  this  program  prior  to  the  demand  payment  of  any  such  credit,  the 
time  assessment  income  becomes  avail-  proportionate  refund  should  be  paid  to 
able  during  the  fiscal  period,  the  com-  him.  However,  good  business  practice 
mittee  should  be  authorized  to  accept  requires  that  any  such  refund  may  be 
advance  payments  of  assessments  from  applied  by  the  committee  first  to  any 
handlers  and  also,  when  such  action  is  outstanding  obligations  due  the  commit- 
deemed  to  be  desirable,  to  borrow  money  tee  from  any  person  who  has  paid  in 
for  such  purpose.  The  provision  for  the  excess  of  his  pro  rata  share  of  expenses, 
acceptance  by  the  administrative  agency  The  notice  of  hearing  set  forth  a  pro¬ 
of  advance  assessment  payments  is  in-  posal  to  authorize  the  Secretary,  upon 
eluded  in  other  marketing  agreements  recommendation  of  the  committee,  to 
and  orders,  and  has  been  found  to  be  a  establish  a  reserve  fund  from  excess 
satisfactory  and  desirable  method  of  pro-  assessments  remaining  at  the  end  of  a 
viding  funds  to  cover  costs  of  operation  fiscal  period.  Such  fund  would  be  car- 
prior  to  the  time  when  assessment  col-  ried  over  into  following  periods  and  used 
lections  are  being  made  in  an  appreciable  upon  termination  of  the  order  to  liqui- 
amount.  There  was  no  objection  offered  date  the  affairs  of  the  committee.  How- 
at  the  hearing  to  indicate  that  any  per-  ever,  it  was  testified  at  the  hearing  that 
son  was  opposed  to  the  proposal  for  the  in  view  of  the  weather  hazards  to  which 
committee  to  borrow  a  limited  sum  of  production  of  cherries  is  subject,  as  well 
money  each  fiscal  period.  During  years  as  the  fact  that  a  large  proportion  of  the 
of  normal  growing  conditions,  revenue  committee’s  expenses  in  any  fiscal  period 
available  to  the  committee  from  assess-  will  be  incurred  prior  to  the  time  assess¬ 
ments  would  provide  the  means  for  the  ment  income  is  available  to  cover  such 
repayment  of  any  such  loan.  In  addi-  expense,  that  the  authority  for  establish- 
tion,  as  hereinafter  set  forth,  provision  ment  and  use  of  such  a  reserve  fund 
should  be  made  for  increasing  the  rate  should  be  broadened  to  cover  expenses 
of  assessment  in  the  event  it  should  de-  during  deficit  collection  periods  such  as 
velop  that  due  to  some  unforeseen  cir-  the  pre-season  shipping  period  and  dur- 
cumstances  the  assessment  income  under  ing  periods  of  crop  failure  or  near  crop 
the  then  prevailing  rate  is  not  sufficient  failure. 

to  cover  the  expenses  incurred.  In  most  years  shipment  of  cherries 

The  committee  should  be  required  to  begins  about  the  middle  of  June  and  is 
prepare  a  budget  at  the  beginning  of  completed  by  the  middle  of  August.  The 
each  fiscal  period,  and  as  often  as  may  fiscal  period  starts  on  April  1,  and,  there- 
be  necessary  thereafter,  showing  esti-  fore,  the  committee  must  operate  during 
mates  of  income  and  expenditures  neces-  April,  May,  and  the  first  half  of  June 
sary  for  the  administration  of  the  pro-  with  no  current  assessment  income.  The 
posed  order  for  such  period.  Each  such  period  just  prior  to  the  shipping  season 
budget  should  be  presented  to  the  Sec-  will  be  the  period  of  greatest  activity  as 
retary  with  an  analysis  of  its  com-  the  committee  will  be  surveying  the  crop 
ponents  and  explanation  thereof  in  the  and  marketing  situation,  holding  meet- 
form  of  a  report  on  such  budget.  It  is  ings  to  develop  a  marketing  policy  and 
desirable  that  the  committee  should  rec-  to  develop  recommendations  for  regula- 
ommend  a  rate  of  assessment  to  the  Sec-  tions.  This  means  that  in  all  probability 
retary  which  should  be  designed  to  bring  one-third  to  one-half  the  committee’s 
in  during  each  fiscal  period  sufficient  in-  expenses  will  ordinarily  be  incurred  be¬ 
come  to  cover  authorized  expenses  in-  fore  any  current  fiscal  period  income  is 
curred  by  the  committee.  collected. 


FEDERAL  REGISTER 


1861 


Wednesday,  March  20,  1957 

An  operating  reserve  is  an  important 
instrument  for  the  continued  effective 
operation  of  the  order  over  a  period  of 
years.  The  production  area  is  very 
susceptible  to  rain  and  hail  storms  just 
prior  to  and  during  the  harvesting 
period,  and  to  frost  damage  at  the  time 
of  bloom  and  fruit  set.  Rain  at  harvest 
time  causes  cracking  of  the  cherries  and 
often  reduces  materially  the  volume  of 
cherries  suitable  for  shipment.  Severe 
freezes  during  the  winter  often  damage 
trees  and  reduce  the  crop  in  succeeding 
years.  The  assessment  rates  under  the 
program  are  set  at  the  beginning  of  the 
season  for  a  crop  of  an  estimated  volume 
of  shipments.  Should  crop  failure  or 
partial  crop  failure  reduce  the  crop  so 
that  assessment  income  falls  below  ex¬ 
penses,  it  would  be  necessary  for  han¬ 
dlers  in  light  of  the  reduced  crop  to  cover 
the  deficit.  When  consignee  handlers 
have  already  made  returns  to  growers, 
it  would  be  very  difficult  for  them  to  ob¬ 
tain  from  such  growers  the  additional 
funds  required  to  meet  the  increase  in 
assessment  that  would  be  necessary.  It 
also  would  constitute  an  extra  burden  on 
the  industry  to  increase  the  assessment 
rate  after  disasters  such  as  these  have 
occurred. 

Because  of  the  hazards  incident  to  the 
production  of  cherries,  and  the  difficul¬ 
ties  thus  expected  to  be  encountered  in 
financing  operations  of  the  program 
during  some  years,  it  would  be  desirable 
to  establish  an  operating  reserve  for  use 
during  any  such  year.  Evidence  pre¬ 
sented  at  the  hearing  was  to  the  effect 
that  nearly  all  of  the  production  of  cher¬ 
ries  is  marketed  year  after  year  by  the 
same  handlers  and  that  it  would  be 
equitable  to  all  handlers,  and  far  less 
burdensome  to  them,  to  contribute  to  the 
establishment  of  such  an  operating  re¬ 
serve  during  years  of  normal  production 
rather  than  to  be  required  to  pay  a  high 
rate  of  assessment  occasioned  by  a  deficit 
during  a  year  when  the  crop  is  materially 
reduced.  The  proposed  reserve  fund 
should  be  built  up  to  the  desirable 
amount  as  rapidly  as  possible,  since  a 
material  reduction  of  the  crop  could 
occur  at  any  time.  Discretion  should 
be  used,  however,  so  as  not  to  impose 
excessively  high  assessments.  It  was  in¬ 
dicated  that  it  would  be  appropriate, 
and  in  keeping  with  the  desires  of  the 
industry,  to  include  in  the  annual  budget 
a  specific  amount  for  the  reserve  fund 
as  well  as  to  use  any  other  excess  as¬ 
sessment  funds  available  at  the  end  of  a 
fiscal  period  for  this  purpose.  In  order 
that  such  reserve  funds  not  be  accumu¬ 
lated  beyond  a  reasonable  amount,  it 
was  proposed  that  a  limit  of  approxi¬ 
mately  one  fiscal  period’s  expense  be 
provided.  It  was  shown  that  such  an 
amount  should  be  sufficient  to  cover  any 
foreseeable  need,  since  some  income  from 
*  assessment  may  be  expected  during  any 
year.  After  the  reserve  has  been  built 
up  to  that  amount,  excess  assessment 
income  should  thereafter  be  returned  to 
the  handlers  entitled  to  refunds  in  ac¬ 
cordance  with  the  provisions  of  the  order. 
However,  in  keeping  with  the  need  for 
the  reserve  fund,  whenever  any  portion 
of  it  is  used,  the  full  amount  withdrawn 
should  be  returned  to  the  reserve  as 
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soon  as  assessment  income  is  available 
for  this  purpose. 

The  reserve  fund  should  be  used,  with 
the  approval  of  the  Secretary,  to  cover 
costs  of  liquidation  of  the  program  in 
the  event  the  order  is  terminated,  as  well 
as  to  cover  necessary  operational  costs, 
such  as  for  salaries  and  other  necessary 
expenses,  during  any  period  when  the 
order,  or  any  of  its  provisions,  should  be 
suspended.  It  is  possible,  of  course,  that 
the  program  may  be  terminated  at  the 
end  of  a  fiscal  period,  or  during  a  year 
when  the  production  of  cherries  is  rel¬ 
atively  light.  In  such  circumstances,  it 
would  be  burdensome  to  handlers  to  re¬ 
quire  payment  of  an  assessment  to  cover 
the  liquidation  costs.  All  handlers  re¬ 
ceive  benefits  from  the  program’s  oper¬ 
ation;  and  even  if  a  handler  ceases 
handling  cherries  before  the  full  time  of 
its  operation  has  expired,  it  would  be 
appropriate  and  equitable  for  such 
handler  to  share  in  the  expense  of  liqui¬ 
dation.  Should  the  order  provisions  be 
suspended,  it  is  likely  such  suspension 
would  occur  during  a  period  when  cherry 
production  has  been  seriously  curtailed. 
It  would  seem  reasonable  and  proper, 
therefore,  to  use  the  reserve  funds  to 
defray  expense  of  liquidation  or  any 
necessary  cost  of  operation  during  a 
period  of  suspension.  It  is  anticipated, 
of  course,  that  the  committee  will  en¬ 
deavor  to.  minimize  costs  in  this  regard 
as  far  as  reasonably  practicable  consist¬ 
ent  with  the  efficient  performance  of  its 
responsibilities. 

Upon  termination  of  the  order,  any 
funds  in  the  reserve  which  are  not  used 
to  defray  the  necessary  expenses  of 
liquidation  should,  to  the  extent  practi¬ 
cable,  be  returned  to  the  handlers  from 
whom  such  funds  were  collected.  It  is 
apparent,  from  the  evidence  of  record, 
that  it  may  not  be  possible  to  make  an 
exact  distribution  of  any  such  funds. 
Should  the  order  be  terminated  after 
many  years  of  operation,  and  there  have 
been  several  withdrawals  and  redeposits 
in  the  reserve,  the  precise  equities  of 
handlers  may  be  difficult  to  ascertain 
and  any  requirement  that  there  be  a 
precise  accounting  of  the  remaining 
funds  could  involve  such  costs  as  to 
nearly  equal  the  monies  to  be  distributed. 
Therefore,  it  would  be  desirable  and 
necessary  to  permit  the  unexpended  re¬ 
serve  funds  to  be  disposed  of  in  any 
manner  that  the  Secretary  may  deter¬ 
mine  to  be  appropriate  in  such  circum¬ 
stances.  In  view  of  the  foregoing,  it  is, 
therefore,  concluded  that  authority 
should  be  provided,  as  hereinafter  set 
forth,  to  permit  the  establishment  and 
use  of  a  reserve  fund  in  the  manner  here¬ 
tofore  described. 

Funds  received  by  the  committee  pur¬ 
suant  to  the  levying  of  assessments 
should  be  used  solely  for  the  purposes  of 
the  order.  The  committee  should  be  re¬ 
quired,  as  a  matter  of  good  business 
practice,  to  maintain  books  and  records 
clearly  reflecting  the  true,  up-to-date 
operation  of  its  affairs  so  that  its  ad¬ 
ministration  could  be  subject  to  inspec¬ 
tion  at  any  time  by  the  Secretary.  The 
committee  should  provide  the  Secretary 
with  periodic  reports  at  appropriate 
times,  such  as  at  the  end  of  each  mar¬ 
keting  season  or  at  such  other  times  as 


may  be  necessary,  to  enable  him  to 
maintain  appropriate  supervision  and 
control  over  the  committee’s  activities 
and  operations.  Each  member  and  each 
alternate,  as  well  as  employees,  agents, 
or  other  persons  working  for  or  on  behalf 
of  the  committee,  should  be  required  to 
account  for  all  receipts  and  disburse¬ 
ments,  funds,  property,  and  records  for 
which  they  are  responsible,  should  the 
Secretary  at  any  time  ask  for  such  an 
accounting.  Also,  whenever  any  person 
ceases  to  be  a  member  or  alternate  of 
the  committee,  he  should  similarly  be 
required  to  account  for  all  funds,  prop¬ 
erty,  and  other  committee  assets  for 
which  he  is  responsible  and  to  deliver 
such  funds,  property,  and  other  assets 
to  such  successor  as  the  Secretary  may 
designate.  Such  person  should  also  be 
required  to  execute  assignments  and 
such  other  instruments  which  may  be 
appropriate  to  vest  in  the  successor  the 
right  to  all  such  funds  and  property  and 
all  claims  vested  in  such  person.  This 
is  a  matter  of  good  business  practice. 

(d)  The  order  should  provide,  as  here¬ 
inafter  set  forth,  authority  for  the  es¬ 
tablishment  of  marketing  research  and 
development  projects  designed  to  assist, 
improve,  or  promote  the  marketing,  dis- 
tribution>  and  consumption  of  cherries. 

Through  the  medium  of  research  in¬ 
vestigation,  the  committee  should  be  able 
to  assemble  and  evaluate  data  on  grow¬ 
ing,  harvesting,  shipping,  marketing, 
and  other  factors  with  respect  to  cher¬ 
ries  which  would  be  of  value  in  determin¬ 
ing  what  regulations  should  be  estab¬ 
lished,  in  accordance  with  the  act  and 
the  order,  for  the  benefit  of  the  cherry 
industry  in  the  production  area.  As  the 
committee  becomes  more  aware  of  the 
value  and  need  for  marketing  research 
and  development,  other  projects  will  un¬ 
doubtedly  be  initiated,  the  need  for 
which  may  not  have  been  foreseen  dur¬ 
ing  the  course  of  the  hearing. 

The  committee  should  be  empowered 
to  engage  in  such  projects  (except  adver¬ 
tising  and  sales  and  trade  promotion 
projects  which  are  not  permitted  by  the 
act) ,  to  spend  assessment  funds  for  them, 
and  to  consult  and  cooperate  with  ap¬ 
propriate  agencies  with  regard  to  their 
establishment.  The  committee  may  be 
limited  by  the  lack  of  facilities  and 
trained  technicians  in  carrying  out  any 
such  projects;  and  it  should  be  author¬ 
ized  to  enter  into  contracts  for  their  de¬ 
velopment  with  qualified  agencies  such 
as  State  universities,  and  public  and  pri¬ 
vate  agencies.  Prior  to  engaging  in  any 
such  activities,  the  committee  should,  of 
course,  submit  to  the  Secretary  for  his 
approval  the  plans  for  each  project. 
Such  plans  should  set  forth  the  details, 
including  the  cost  and  the  objectives  to 
be  accomplished,  so  as  to  insure,  among 
other  things,  that  the  projects  are  with¬ 
in  the  purview  of  the  act.  The  cost  of 
any  such  project  should  be  included  in 
the  budget  for  approval,  and  such  cost 
should  be  defrayed  by  the  use  of  assess¬ 
ment  funds  as  authorized  by  the  act. 

(e)  The  declared  policy  of  the  act  is 
to  establish  and  maintain  such  orderly 
marketing  conditions  for  cherries, 
among  other  commodities,  as  will  tend 
to  establish  parity  prices  therefor,  and 
to  establish  and  maintain  such  minimum 
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standards  for  quality  and  maturity  and 
such  grading  and  inspection  require¬ 
ments  as  will  be  in  the  public  interest. 
The  regulation  of  cherry  shipments  by 
maturity,  grade,  size,  or  quality,  or  any 
combination  thereof,  as  authorized  in 
the  order,  provides  a  means  of  carrying 
out  such  policy. 

In  order  to  facilitate  the  operation  of 
the  program,  the  committee  should  each 
year,  and  prior  to  recommending  regula¬ 
tion  of  cherry  shipments,  prepare  and 
adopt  a  marketing  policy  for  the  ensuing 
marketing  season.  A  report  on  such 
policy  should  be  submitted  to  the  Sec¬ 
retary  and  made  available  to  growers  and 
handlers  of  cherries.  The  policy  so 
established  would  serve  to  inform  the 
Secretary  and  persons  in  the  industry, 
in  advance  of  the  marketing  of  the  crop, 
of  the  committee’s  plans  for  regulation 
and  the  basis  therefor.  Handlers  and 
growers  could  then  plan  their  operations 
in  accordance  therewith.  The  policy’ 
also  would  be  useful  to  the  committee 
and  the  Secretary  when  specific  regula¬ 
tory  actions  are  being  considered,  since 
it  would  provide  basic  information  neces¬ 
sary  to  the  evaluation  of  such  regula¬ 
tion. 

In  preparing  its  marketing  policy,  thq 
committee  should  give  consideration  to 
the  supply  and  demand  factors,  herein¬ 
after  set  forth  in  the  order,  affecting 
marketing  conditions  for  cherries  since 
consideration  of  such  factors  is  essen¬ 
tial  to  the  development  of  an  .econom¬ 
ically  sound  and  practical  marketing 
policy. 

The  committee  should  be  permitted  to 
revise  its  marketing  policy  so  as  to  give 
appropriate  recognition  to  the  latest 
known  conditions  when  changes  in  such 
conditions  are  sufficiently  marked  to 
warrant  modification  of  such  policy. 
Such  action  is  necessary  if  the  market¬ 
ing  policy  is  to  appropriately  reflect  the 
probable  regulatory  proposals  of  the 
committee  and  be  of  maximum  benefit 
to  all  persons  concerned.  A  report  of 
each  revised  marketing  policy  should  be 
submitted  to  the  Secretary  and  made 
available  to  growers  and  handlers,  to¬ 
gether  with  the  data  considered  by  the 
committee  in  making  the  revision. 

The  committee  should,  as  the  local 
administrative  agency  under  the  order, 
be  authorized  to  recommend  such  ma¬ 
turity,  grade,  size,  and  quality  regula¬ 
tions,  as  well  as  any  other  regulations 
and  amendments  thereto  authorized  by 
the  order,  as  will  tend  to  effectuate  the 
declared  policy  of  the  act.  It  is  the  key 
to  successful  operation  of  the  order  that 
the  committee  should  have  such  re¬ 
sponsibility.  The  Secretary  should  look 
to  the  committee,  as  the  agency  reflect¬ 
ing  the  thinking  of  the  industry,  for  its 
views  and  recommendations  for  promot¬ 
ing  more  orderly  marketing  conditions 
and  increased  growers’  returns  for  cher¬ 
ries.  The  committee  should,  therefore, 
have  authority  to  recommend  such  regu¬ 
lations  as  are  authorized  by  the  order 
whenever  such  regulations  will,  in  the 
judgment  of  the  committee,  tend  to  pro¬ 
mote  more  orderly  marketing  conditions 
and  effectuate  the  declared  policy  of  the 
act. 

When  conditions  change  so  that  the 
then  current  regulations  do  not  appear 


to  the  committee  to  be  carrying  out  the 
declared  policy  of  the  act,  the  committee 
should  have  the  authority  to  recommend 
the  amendment,  modification,  suspen¬ 
sion,  or  termination  of  such  regulations, 
as  the  situation  warrants. 

The  order  should  authorize  the  Secre¬ 
tary,  on  the  basis  of  committee  recom¬ 
mendations  or  other  available  informa¬ 
tion,  to  issue  various  grade,  size,  quality, 
and  other  appropriate  regulations  which 
tend  to  improve  growers’  returns  and  to 
establish  more  orderly  marketing  con¬ 
ditions  for  cherries.  The  Secretary 
should  not  be  precluded  from  using  such 
information  as  he  may  have,  and  which 
may  or  may  not  be  available  to  the  com¬ 
mittee  for  consideration,  in  issuing  such 
regulations,  or  amendments  or  modifica¬ 
tions  thereof,  as  may  be  necessary  to 
effectuate  the  declared  policy  of  the  act. 
Also,  when  he  determines  that  any  regu¬ 
lation  does  not  tend  to  effectuate  such 
policy,  he  should  have  authority  to  sus¬ 
pend  or  terminate  the  regulation,  in 
accordance  with  the  requirements  of  the 
act. 

The  maturity,  grade,  size,  and  quality 
of  cherries  which  are  shipped  at  any 
particular  time  have  a  direct  effect  on 
returns  to  growers.  It  is  a  fact  that 
poorer  grades,  and  less  desirable  sizes, 
of  cherries  marketed  return  lower  prices 
than  do  better  grades  and  sizes.  A  re¬ 
striction,  under  the  order,  of  the  ship¬ 
ment  of  cherries  of  low  grade  should 
result  in  higher  returns  for  the  better 
grades  marketed  by  eliminating  the  price 
depressing  effect  of  poor  quality  cherries. 

Handlers  often  have  shipped  in  fresh 
fruit  channels  immature  cherries  and 
cherries  of  poor  grade  and  quality  and  of 
undesirable  size.  Such  cherries  may  be  t 
sold  only  at  discounts,  and  the  returns 
from  such  sales  often  do  not  cover  the 
cash  costs  of  harvesting  and  marketing. 
In  addition,  such  sales  have  tended  to 
depress  the  prices  for  the  entire  crop,  for 
the  particular  year,  below  the  level  which 
otherwise  would  have  existed  if  only 
cherries  of  suitable  maturity,  grade,  size, 
and  quality,  considering  the  supply  and 
demand  conditions  for  such  fruit,  had 
been  available  in  the  markets. 

The  demand  for  particular  grades, 
sizes,  and  qualities  of  cherries  varies  de¬ 
pending  upon  the  volume  of  supplies 
available,  the  grade,  size,  and  quality 
composition  of  such  supplies,  the  avail¬ 
ability  of  competing  commodities,  and 
other  factors  such  as  the  trend  and  level 
of  consumer  income.  The  supply  condi¬ 
tions  for  cherries  are  subject  to  substan¬ 
tial  changes  during  a  particular  season 
as  the  result  of  weather  conditions  af¬ 
fecting  the  volume  and  quality  of  the 
crop. 

The  grade,  size,  and  quality  composi¬ 
tion  of  the  cherry  crop  and  the  volume 
of  the  available  supply  for  the  season  as 
a  whole  and  for  any  particular  period 
during  the  season  are  important  factors 
which  must  be  considered  in  establishing 
regulations.  There  is  generally  a  suffi¬ 
cient  volume  of  cherries  harvested  in  the 
production  area  so  that  the  shipment  of 
only  the  better  grades,  sizes,  and  qualities 
of  cherries  to  fresh  market  could  fill  mar¬ 
ket  demands.  Proper  maturity  is  an 
important  factor  determining  consumer 
acceptance.  Prices  for  cherries  in  the 


production  area  generally  start  each  sea¬ 
son  at  a  high  level.  This  is  usually  fol¬ 
lowed  by  a  rapid  decline.  Haste  to  take 
advantage  of  high  prices  early  in  the 
season  has  frequently  caused  the  ship¬ 
ment  of  immature,  excessively  small,  and 
poor  quality  cherries  which  has  resulted 
in  dissatisfaction  of  consumers;  and  such 
consumer  dissatisfaction  has  been  re¬ 
flected  in  reduced  demand  and  lowered 
returns  to  growers.  Therefore,  the  order 
should  provide  for  the  establishment  by 
the  Secretary  of  regulations  by  maturity, 
grade,  size,  quality,  or  combinations 
thereof,  based  upon  limitations  recom¬ 
mended  by  the  committee  or  other  avail¬ 
able  information;  and  such  regulations 
should  cover  such  period  or  periods  as  it 
is  determined  are  warranted  by  the  an¬ 
ticipated  supply  and  demand  conditions. 
In  making  its  recommendations  for  such 
regulations,  the  committee  should  con¬ 
sider  the  heretofore  enumerated  supply 
and  demand  factors.  The  committee,  be¬ 
cause  of  the  knowledge  and  experience  of 
its  members,  will  be  well  qualified  to 
evaluate  such  factors  and  to  develop 
economically  sound  and  practical  recom¬ 
mendations  for  regulations  and  to  advise 
the  Secretary  with  respect  to  the  supply 
and  demand  conditions  under  which  the 
cherry  crop  will  be  marketed. 

Several  different  varieties  of  cherries 
are  grown  in  the  production  area. 
Among  these  are  Bing,  Lambert,  Royal 
Anne,  Black  Republican,  Deacon,  and 
Van.  It  was  estimated  that  the  Bing 
variety  constitutes  60  percent  of  produc¬ 
tion  and  the  Lambert  20  percent.  Each 
variety  has  certain  characteristics  which 
serve  to  distinguish  it  from  other 
varieties.  The  differences  in  character¬ 
istics,  such  as  shape,  size,  color,  and  ma¬ 
turing  characteristics,  may  make  it  unde¬ 
sirable  to  apply  the  same  regulations  to 
all  varieties,  in  that  under  certain  cir¬ 
cumstances  a  given  regulation  may  elim¬ 
inate  an  excessive  proportion  of  certain 
varieties  from  the  market.  Also,  it  was 
testified  that  differences  in  demand 
exist  for  certain  varieties  which  may 
make  it  desirable  to  recognize  such  differ¬ 
ences  in  the  establishment  of  regulations. 
The  order  should,  therefore,  provide 
authority  for  the  issuance  of  different 
regulations  for  different  varieties. 

The  evidence  in  the  record  shows  that 
the  most  practical  basis  for  issuing  regu¬ 
lations  covering  any  portion  of  the  pro¬ 
duction  area,  other  than  the  entire  pro¬ 
duction  area,  would  be  on  a'district  basis. 
District  1,  the  Wenatchee  area,  and  dis¬ 
trict  2,  the  Yakima  area,  are  separated  by 
a  range  of  mountains;  and  the  centers — 
i.  e.,  the  cities  of  Wenatchee  and 
Yakima — of  the  two  areas  are  about  125 
miles  apart.  Cherries  produced  in  each 
of  the  districts  are  prepared  for  market 
in  the  district  where  produced.  Weather 
conditions  vary  between  the  two  areas; 
and  detrimental  weather  may  adversely 
affect  the  cherry  crop  in  one  district, 
while  the  crop  in  the  other  district  may 
not  be  so  affected.  Weather  conditions 
at  blossom  time  are  a  very  important 
factor  influencing  the  volume  of  fruit, 
size,  and  rate  of  maturity.  Rain  at  har¬ 
vest  time  can  be  disastrous.  Because  of 
these  circumstances,  and  in  order  to 
proyide  equity  among  growers  and  han¬ 
dlers,  authority  should  be  provided  in  the 
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order  to  permit  establishment  of  different 
regulations  in  different  districts  of  the 
production  area.  It  was  stated  in  the 
notice  of  hearing  that  authority  should 
be  included  to  regulate  differently  for 
any  or  all  portions  of  the  production  area. 
The  evidence  presented,  however,  shows 
that  such  regulations,  if  established, 
would  be  almost  impossible  to  enforce, 
since  there  is  intermingling  of  cherries 
from  all  portions  of  a  particular  district 
in  the  packinghouses  in  that  district. 
Barring  weather  disaster,  it  is  expected 
that  the  same  regulations  will  be  made 
effective  in  all  districts  during  any  par¬ 
ticular  period.  Since  only  those  persons 
who  have  fruit  affected  by  weather  dam¬ 
age  would  have  any  of  such  fruit,  a  regu¬ 
lation  could  be  issued  providing 
increased  weather  damage  tolerance  for 
an  entire  district  even  though  only  por¬ 
tions  of  such  district  were  affected. 
Hence,  it  is  concluded  that  authority  to 
regulate  by  districts  would  permit  the 
establishment  of  such  different  regula¬ 
tions  as  are  likely  to  be  necessary  with 
respect  to  cherries  produced  in  different 
portions  of  the  production  area,  and  such 
regulations  would  be  more  practical  from 
an  enforcement  standpoint. 

It  is  important  that  the  order  provide 
authority  for  the  committee  to  recom¬ 
mend  and  the  Secretary  to  fix  the  size, 
weight,  capacity,  dimensions,  or  pack 
of  the  containers  which  may  be  used 
in  the  packaging  or  handling  of  cherries. 
Some  of  the  containers  used  in  the  ship¬ 
ment  of  cherries  are  a  12-pound  with 
inside  dimensions  10%  x  3%  x  15% 
inches,  a  15-pound  with  inside  dimen¬ 
sions  10%  x  3%  x  15%  inches,  and  a  20- 
pound  with  inside  dimensions  11%  x  5  x 
157/8  inches.  These  containers  have  be¬ 
come  almost  standard  through  usage  in 
the  industry.  However,  cherries  are  mar¬ 
keted  at  times  in  containers  of  slightly 
smaller  dimensions  than  the  “almost 
standard”  container  which  it  closely  re¬ 
sembles.  For  example,  a  10-pound  con¬ 
tainer  which  resembles  the  12-pound 
container  is  sometimes  used;  and  there 
is  in  use  an  18-pound  container  which 
resembles  the  20 -pound  container.  The 
use  of  containers,  the  dimensions  of 
which  vary,  so  slightly  from  each  other 
that  customers  do  not  realize  the  ap¬ 
parent  price  advantage  for  a  seemingly 
identical  container  merely  reflects  the 
smaller  quantity  of  fruit,  results  in  dis¬ 
orderly  marketing  conditions.  Stand¬ 
ardization  of  containers  to  those  most 
suitable  for  the  packing  and  handling  of 
cherries,  and  prescribing  the  use  of  con¬ 
tainers  of  sizes  and  capacities  which  can 
readily  be  distinguished  from  each  other, 
would  tend  to  establish  more  orderly 
marketing  conditions  and  increase  grow¬ 
ers’  returns. 

The  exercise  of  the  authority  to  regu¬ 
late  containers,  however,  should  not  be 
used  to  close  the  door  on  experimenting 
with  new  containers  or  to  prevent  the 
commercial  use  of  any  new  or  superior 
containers  which  may  be  developed. 

The  order  also  should  contain  author¬ 
ity  to  regulate  the  packs  of  containers. 
This  would  assist  the  cherry  industry 
in  the  production  area  in  its  merchandis¬ 
ing  efforts  to  provide  the  most  accept¬ 
able  packs  to  enhance  trade  reputation. 
The  United  States  grades  do  not  make 


any  requirement  with  respect  to  uniform¬ 
ity  of  size  within  containers.  Most  of 
the  cherries  for  distant  shipment  are 
packed  row-faced  in  15-pound  lugs.  It 
is  expected  that  the  cherries  in  the 
“fill”  of  the  package  are  of  the  same 
sizes  as  those  in  the  face.  Hence,  the 
number  of  rows  imply  the  size  of  cherries, 
but  in  the  absence  of  any  minimum 
size  or  pack  requirement  there  is  no 
guarantee  of  uniformity  of  size  or  pack. 
Loose  packs  usually  consist  of  cherries 
of  random  sizes  which,  in  the  absence  of 
requirements  as  to  uniformity  of  con¬ 
tents,  are  difficult  to  describe,  cause  con¬ 
fusion,  and  contribute  to  disorderly  mar¬ 
keting  conditions.  It  may  be  necessary 
to  limit  the  shipment  of  cherries  to 
export  markets  to  grades,  sizes,  packs, 
or  containers  which  are  different  from 
those  permitted  to  be  shipped  to  the 
domestic  market.  For  example,  Canada 
specifies  the  containers  in  which  cherries 
must  be  packed  to  be  admitted  into  that 
country.  Moreover,  the  export  market 
may  at  times  accept  cherries  of  sizes 
which  it  is  not  profitable  to  ship  to  do¬ 
mestic  markets. 

Under  certain  circumstances  it  may  be 
desirable  to  regulate  shipments  of 
cherries  differently  for  containers  of 
different  capacities  on  the  basis  of  the 
particular  grades  and  sizes  which  may 
be  packed  in  such  containers.  Authority 
for  such  flexibility  in  regulations,  in¬ 
cluded  in  the  order,  would  tend  to 
effectuate  the  declared  policy  of  the  act. 

It  is  not  in  the  public  interest  to  cease 
regulation  when  the  season  average 
price  of  cherries  exceeds  parity.  The 
committee  should  be  authorized  to 
recommend,  and  the  Secretary  to  estab¬ 
lish,  such  minimum  standards  of  quality 
and  maturity,  in  terms  of  grades  or 
sizes,  or  both;  and  such  grading  and  in¬ 
spection  requirements,  during  any  and 
all  periods  when  the  season  average 
price  for  cherries  may  be  above  parity, 
as  will  effectuate  such  orderly  market¬ 
ing  of  cherries  and  will  be  in  the  public 
interest.  Some  cherries  do  not  give  con¬ 
sumer  satisfaction  regardless  of  the  price 
level.  Immature  cherries,  deteriorated 
cherries,  and  cherries  of  very  small  sizes 
are  examples  of  the  type  of  fruit  that  is 
wasteful  and  does  not  represent  a  value 
to  the  consumer  and  should  not  be 
shipped. 

The  shipment  of  insufficiently  mature 
cherries  or  fruit  lacking  in  the  quality 
necessary  to  assure  delivery  in  satis¬ 
factory  condition  would  cause  an  ad¬ 
verse  buyer  reaction  and  would  tend  to 
demoralize  the  market  for  later  ship¬ 
ments  of  such  fruit.  Such  undesirable 
fruit  has  been  marketed  in  the  past  and 
undoubtedly  would  again  be  marketed 
in  the  absence  of  regulation  when  the 
season  average  price  is  above  parity. 
Hence,  the  discontinuance  of  regulations 
during  season  when  the  average  price 
exceeds  parity  could  adversely  affect  con¬ 
sumers  and  also  result  in  dissipation  of 
all  benefits  from  the  prior  operation  of 
the  program. 

Adverse  growing  conditions  and 
weather  factors  may  cause  some  fruit  to 
develop  abnormally,  or  so  affect  the 
quality  that  it  would  not  be  in  the  public 
interest  to  permit  its  shipment.  The 
possible  development  depends  on  the 


conditions  in  the  particular  season.  It 
is  necessary,  therefore,  that  the  provi¬ 
sions  of  the  order  contain  the  flexibility 
needed  to  reflect  such  conditions. 
Hence,  the  specific  minimum  standards 
of  quality  and  maturity  that  may  be 
made  applicable  during  a  particular  year 
should  be  established  by  the  Secretary 
upon  the  basis  of  the  recommendations 
of  the  committee,  made  after  review  of 
the  existing  conditions  that  year,  or 
other  available  information. 

(f)  The  order  should  provide  for  the 
exemption  from  its  provisions  of  such 
handling  of  cherries  which  it  is  not 
necessary  to  regulate  in  order  to  effectu¬ 
ate  the  declared  purposes  of  the  act. 
Insofar  as  practicable,  such  exempted 
handling  should  be  stated  explicitly  in 
the  order  so  that  handlers  will  have 
knowledge  of  such  handling  as  is  not 
subject  to  the  provisions  of  the  program. 

Cherries  which  are  handled  for  con¬ 
sumption  by  charitable  institutions,  for 
distribution  by  relief  agencies,  or  for 
commercial  processing  into  products 
have  little  influence  on  the  level  of 
prices  for  cherries  sold  in  the  domestic 
and  export  markets.  Hence,  cherries 
handled  for  such  purpbses  should  be 
exempted  from  compliance  with  the 
regulations  issued  under  the  order. 

In  addition,  provision  should  be  made 
to  authorize  the  committee,  with  the  ap¬ 
proval  of  the  Secretary,  to  exempt  the 
handling  of  cherries,  in  such  specified 
small  quantities,  or  types  of  shipments, 
or  shipments  made  for  such  specified 
purposes  as  it  is  not  necessary  to  regulate 
in  order  to  effectuate  the  declared  pur¬ 
poses  of  the  act.  Such  authorization  is 
necessary  to  enable  the  exemption  of 
such  handling  as  may  be  determined 
necessary  to  facilitate  the  conduct  of  re¬ 
search,  and  handling  which  is  found  not 
feasible  administratively  to  regulate  and 
which  does  not  materially  affect  market¬ 
ing  conditions  in  commercial  channels. 
It  would  be  impractical  to  set  forth  these 
exemptions  in  detail  in  the  order,  be¬ 
cause  to  do  so  would  destroy  the  flexi¬ 
bility  which  is  necessary  to  reflect 
conditions  affecting  the  handling  of 
cherries  in  the  production  area.  There¬ 
fore,  it  should  be  discretionary  with  the 
committee,  subject  to  the  approval  of 
the  Secretary,  whether  small  quantities 
or  types  of  shipments,  or  shipments 
made  for  specified  purposes,  should  be 
exempted  from  regulation,  inspection, 
and  assessments  and  the  period  during 
which  such  exemptions  should  be  in 
effect. 

The  allowance  of  such  exemptions  may 
be  found  to  result  in  avenues  of  escape 
from  regulation  which,  if  they  are  found 
to  exist,  should  be  closed.  Hence,  the 
committee  should  be  authorized  to  pre¬ 
scribe,  with  the  approval  of  the  Secre¬ 
tary,  such  rules,  regulations,  and  safe¬ 
guards  as  are  necessary  to  prevent 
cherries  handled  for  any  of  the  exempted 
purposes  from  entering  into  regulated 
channels  of  trade  and  thereby  tend  to 
defeat  the  objective  of  the  program.  For 
example,  should  it  be  found  that  a  por¬ 
tion  of  the  cherries  moving  to  commer¬ 
cial  processors  was  being  diverted  to 
fresh  fruit  markets,  it  may  be  necessary 
for  the  committee  to  establish  proce¬ 
dures  to  govern  the  movement  of  fruit 
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for  processing  even  though  such  cher¬ 
ries  do  not  have  to  comply  with  grade, 
size,  quality,  and  other  requirements. 
These  procedures  might  include  such  re¬ 
quirements  as  filing  applications  for  au¬ 
thorization  to  move  cherries  in  exempted 
channels  and  certification  by  the  receiver 
that  such  cherries  would  be  used  only  for 
the  purpose  indicated,  if  it  is  found  that 
such  requirements  are  necessary  to  the 
effective  enforcement  of  the  program 
regulations. 

(g)  Provision  should  be  made  in  the 
order  requiring  all  cherries  handled, 
during  any  period  when  handling  limita¬ 
tions  are  effective,  to  be  inspected  by  the 
Federal-State  Inspection  Service  and 
certified  as  meeting  the  requirements  of 
the  applicable  regulation.  Inspection 
and  certification  of  all  cherries  handled 
during  periods  of  regulation  are  essential 
to  the  effective  supervision  of  the  regula¬ 
tions.  Evidence  of  compliance  with  reg¬ 
ulations  issued  under  the  program  can  be 
ascertained  only  through  inspection  and 
certification  of  all  cherries  handled  dur¬ 
ing  the  effective  period  of  such  regula¬ 
tions.  As  the  handler  of  cherries  is  the 
person  responsible  for  compliance  with 
such  regulations,  it  is  reasonable  and 
necessary  to  require  handlers  to  submit 
each  lot  of  cherries  handled  for  inspec¬ 
tion  and  certification  and  to  file  a  copy 
of  the  certificate  of  inspection  with  the 
committee.  Handlers  are  familiar  with 
the  Federal-State  Inspection  Service  and 
with  the  inspection  and  the  certification 
of  fruits  in  the  production  area,  and  the 
use  of  such  inspection  agency  under  this 
program  is  desired  by  the  industry. 

Responsibility  for  obtaining  inspection 
and  certification  should  fall  on  each  per¬ 
son  who  handles  cherries.  In  this  way, 
not  only  will  the  handler  who  first  ships 
or  handles  cherries  be  required  to  obtain 
inspection  and  certification  thereof,  but 
also  no  subsequent  handler  may  handle 
cherries  unless  a  properly  issued  inspec¬ 
tion  certificate,  valid  pursuant  to  the 
terms  of  the  order  and  applicable  regula¬ 
tions  thereunder,  applies  to  the  ship¬ 
ment.  Each  handler  must  bear  respon¬ 
sibility  for  determining  that  each  of  his 
shipments  is  so  inspected  and  certified. 

In  instances  where  any  lot  of  cherries 
previously  inspected  and  certified  is  re¬ 
graded,  resorted,  repackaged,  or  in  any 
other  way  subjected  to  further  prepara¬ 
tion  for  market,  such  cherries  should  be 
required  to  be  inspected  following*  such 
preparation,  and  certified  as  meeting  the 
requirements  of  the  applicable  regula¬ 
tions  before  such  cherries  are  handled, 
since  the  identity  of  the  lot  is  lost  in  such 
preparation  and  the  validity  of  the  prior 
inspection  certificate  and  the  informa¬ 
tion  shown  thereon  destroyed. 

(h)  The  committee  should  have  the 
authority,  with  the  approval  of  the 
Secretary,  to  require  that  handlers  sub¬ 
mit  to  the  committee  such  reports  and 
information  as  may  be  needed  to  per¬ 
form  such  agency’s  functions  under  the 
order.  Handlers  have  such  necessary  in¬ 
formation  in  their  possession,  and  the 
requirement  that  they  furnish  such  in¬ 
formation  to  the  committee  in  the  form 
of  reports  would  not  constitute  an  undue 
burden.  Moreover,  since  handlers  are 
the  only  persons  subject  to  regulation 
under  the  program,  they  are  the  only 


persons  who  could  be  required  to  furnish 
such  information.  It  is  anticipated  that 
most  of  the  information  needed  by  the 
committee  in  order  to  carry  out  its  func¬ 
tions  can  be  obtained  from  the  required 
inspection  certificates.  However,  it  is 
difficult  to  anticipate  every  type  of  report 
or  kind  of  information  which  the  com¬ 
mittee  may  find  nepessary  in  the  conduct 
of  its  operations  under  the  order. 
Therefore,  the  committee  should  have 
the  authority  to  request,  with  approval 
of  the  Secretary,  reports  and  informa¬ 
tion,  as  needed,  of  the  type  set  forth  in 
the  order,  and  at  such  times  and  in  such 
manner  as  may  be  necessary. 

The  Secretary  should  retain  the  right 
to  approve,  change,  or  rescind  any  re¬ 
quests  by  the  committee  for  information 
in  order  to  protect  handlers  from  unrea¬ 
sonable  requests  for  reports.  Any  re¬ 
ports  and  records  submitted  for  com¬ 
mittee  use  by  handlers  should  remain 
under  protective  classification  and  be 
disclosed  to  none  other  than  the  Sec¬ 
retary  and  persons  authorized  by  the 
Secretary.  Under  certain  circumstan¬ 
ces,  the  release  of  information  with  re¬ 
spect  to  cherry  shipments  may  be  help¬ 
ful  to  the  committee  and  the  industry 
generally  in  planning  for  operations 
under  the  order  during  the  marketing 
season.  However,  none  of  such  reported 
information  may  be  released  other  than 
on  a  composite  basis,  and  no  such  re¬ 
lease  of  information  should  disclose 
either  the  identity  of  handlers  or  their 
operations.  This  is  necessary  to  prevent 
the  disclosure  of  information  which  may 
affect  detrimentally  the  trade  or  finan¬ 
cial  position,  or  the  business  operations 
of  individual  handlers. 

Since  i$  is  possible  that  a  question 
could  arise  with  respect  to  compliance, 
handlers  should  be  required  to  maintain 
for  each  fiscal  period  complete  records 
on  their  receipts,  handling,  and  dispo¬ 
sitions  of  cherries.  Such  records  should 
be  retained  for  not  less  than  two  suc¬ 
ceeding  years. 

(i)  Except  as  provided  in  the  order, 
no  handler  should  be  permitted  to  han¬ 
dle  cherries,  the  handling  of  which  is 
prohibited  pursuant  to  the  order;  and 
no  handler  should  be  permitted  to  han¬ 
dle  cherries  except  in  conformity  with 
the  order.  If  the  program  is  to  operate 
effectively,  compliance  therewith  is  es¬ 
sential;  and,  hence,  no  handler  should 
be  permitted  to  evade  any  of  its  provi¬ 
sions.  Any  such  evasion  on  the  part  of 
even  one  handler  could  be  demoralizing 
to  the  handlers  who  are  in  compliance 
and  would  tend,  thereby,  to  impair  the 
effective  operation  of  the  program. 

(j)  The  provisions  of  §§  1022.62 
through  1022.71,  as  hereinafter  set  forth, 
are  similar  to  those  which  are  included 
in  other  marketing  agreements  and  or¬ 
ders  now  operating.  The  provisions  of 
§§  1022.72  through  1022.74,  as  herein¬ 
after  set  forth,  are  also  included  in  other 
marketing  agreements  now  operating. 
All  such  provisions  are  incidental  to  and 
not  inconsistent  with  the  act  and  are 
necessary  to  effectuate  the  other  provi¬ 
sions  of  the  recommended  marketing 
agreement  and  order  and  to  effectuate 
the  declared  policy  of  the  act.  Testi¬ 
mony  at  the  hearing  supports  the  in¬ 
clusion  of  each  such  provision. 


Those  provisions  which  are  applicable 
to  both  the  proposed  marketing  agree¬ 
ment  and  the  proposed  order,  identified 
by  section  number  and  heading,  are  as 
follows:  §  1022.62  Right  of  the  Secre¬ 
tory;  §  1022.63  Effective  time;  §  1022.64 
Termination;  §  1022.65  Proceedings  after 
termination;  §  1022.66  Effect  of  termi¬ 
nation  or  amendment;  §  1022.67  Dura¬ 
tion  of  immunities;  §  1022.68  Agents; 

§  1022.69  Derogation;  §  1022.70  Person¬ 
al  liability;  and  §  1022.71  Separability. 

Those  provisions  which  are  applicable 
to  the  proposed  marketing  agreement 
only,  identified  by  section  number  and 
heading  are  as  follows:  §  1022.72  Coun¬ 
terparts;  §  1022.73  Additional  parties; 
and  §  1022.74  Order  with  marketing 
agreement. 

Rulings  on  proposed  findings  arid  con¬ 
clusions.  January  24,  1957,  was  set  by 
the  Presiding  Officer  at  the  hearing  as 
the  latest  date  by  which  briefs  would 
have  to  be  filed  by  interested  parties 
with  respect  to  facts  presented  in  evi¬ 
dence  at  the  hearing  and  the  con¬ 
clusions  which  should  be  drawn  there¬ 
from.  No  such  brief  was  filed. 

General  findings.  Upon  the  basis  of 
the  evidence  introduced  at  such  hear¬ 
ing,  and  the  record  thereof,  it  is  found 
that: 

(1)  The  marketing  agreement  and  or¬ 
der,  and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  act; 

(2)  The  said  marketing  agreement 
and  order  regulate  the  handling  of 
cherries  grown  in  the  production  area 
in  same  manner  as,  and  are  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in,  a  proposed  marketing  agree¬ 
ment  and  order  upon  which  a  hearing 
has  been  held; 

(3)  The  said  marketing  agreement 
and  order  are  limited  in  their  applica¬ 
tion  to  the  smallest  regional  production 
area  which  is  practicable,  consistently 
with  carrying  out  the  declared  policy 
of  the  act,  and  the  issuance  of  several 
orders  applicable  to  subdivisions  of  the 
production  area  would  not  effectively 
carry  out  the  declared  policy  of  the  act; 

(4)  The  said  marketing  agreement 
and  order  prescribe,  so  far  as  practi¬ 
cable,  such  different  terms  applicable  to 
different  parts  of  the  production  area  as 
are  necessary  to  give  due  recognition  to 
the  difference  in  the  production  and 
marketing  of  cherries  grown  in  the  pro¬ 
duction  area;  and 

(5)  All  handling  of  cherries  grown  in 
the  production  area  as  defined  in  said 
marketing  agreement  and  order  is  in  the 
current  of  interstate  or  foreign  com-* 
merce  or  directly  burdens,  obstructs,  or 
affects  such  commerce. 

Recommended  marketing  agreement 
and  order.  The  following  marketing 
agreement  and  order 1  are  recommended 
as  the  detailed  means  by  which  the  fore¬ 
going  conclusions  may  be  carried  out: 

DEFINITIONS 

§  1022.1  Secretary.  “Secretary” 
means  the  Secretary  of  Agriculture  of 


JThe  provisions  identified  with  an  as¬ 
terisk  apply  only  to  the  proposed  marketing 
agreement  and  not  to  the  proposed  order. 
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the  United  States,  or  any  officer  or  em¬ 
ployee  of  the  Department  to  whom  au¬ 
thority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  his  stead. 

§  1022.2  Act.  “Act”  means  Public  Act 
No.  10,  73d  Congress  (May  12,  1933),  as 
amended  and  as  reenacted  and  amended 
by  the  Agricultural  Marketing  Agree¬ 
ment  Act  of  1937,  as  amended  (48  Stat. 
31,  as  amended;  7  U.  S.  C.  601  et  seq.;  68 
Stat.  906,  1047). 

§  1022.3  Person.  “Person”  means  an 
individual,  partnership,  corporation,  as¬ 
sociation,  or  any  other  business  unit. 

§  1022.4  Production  area.  “Produc¬ 
tion  area”  means  all  of  the  territory  in¬ 
cluded  within  the  Counties  of  Okanogan, 
Chelan,  Douglas,  Grant,  Yakima,  and 
Benton  within  the  State  of  Washington. 

§  1022.5  Cherries.  “Cherries”  means 
all  varieties  of  sweet  cherries  grown  in 
the  production  area,  classified  botan- 
ically  as  Prunus  avium. 

§  1022.6  Varieties.  “Varieties”  means 
and  includes  all  classifications  or  sub¬ 
divisions  of  Prunus  avium. 

§  1022.7  Fiscal  period.  “Fiscal  period” 
is  synonymous  with  fiscal  year  and  means 
the  12 -month  period  ending  on  March 
31  of  each  year  or  such  other  period  that 
may  be  approved  by  the  Secretary 
pursuant  to  recommendations  by  the 
committee. 

§  1022.8  Committee.  “Committee” 
means  the  Washington  Cherry  Market¬ 
ing  Committee  established  pursuant  to 
§  1022.20. 

§  1022.9  Grade.  “Grade”  means  any 
one  of  the  officially  established  grades  of 
cherries  as  defined  and  set  forth  in: 

(a)  United  States  Standards  for  Sweet 
Cherries  (§§  51.2646  to  51.2657  of  this 
title;  21  F.  R.  2371)  or  amendments 
thereto,  or  modifications  thereof,  or  vari¬ 
ations  based  thereon; 

(b)  Standards  for  sweet  cherries  is¬ 
sued  by  the  State  of  Washington  or 
amendments  thereto,  or  modifications 
thereof,  or  variations  based  thereon. 

§  1022.10  Size.  “Size”  means  the 
greatest  diameter,  measured  through  the 
center  of  the  cherry,  at  right  angles  to  a 
line  running  from  the  stem  to  the  blos¬ 
som  end,  or  such  other  specification  as 
may  be  established  by  the  committee  with 
the  approval  of  the  Secretary. 

§  1022.11  Grower.  “Grower”  is  syn¬ 
onymous  with  producer  and  means  any 
person  who  produces  cherries  for  market 
and  who  has  a  proprietary  interest 
therein. 

§  1022.12  Handler.  “Handler”  is  syn¬ 
onymous  with  shipper  and  means  any 
person  (except  a  common  or  contract 
carrier  transporting  cherries  owned  by 
another  person)  who  handles  cherries. 

§  1022.13  Handle.  “H  andle"  and 
“ship”  are  synonymous  and  mean  to  sell, 
consign,  deliver,  or  transport  cherries  or 
cause  the  sale,  consignment,  delivery,  or 
transportation  of  cherries  or  in  any  other 
way  to  place  cheiries,  or  cause  cherries 
to  be  placed,  in  the  current  of  the 
commerce  from  any  point  within  the 


production  area  to  any  point  outside 
thereof:  Provided,  That  the  term 
“handle”  shall  not  include  the  trans¬ 
portation  within  the  production  area  of 
cherries  from  the  orchard  where  grown 
to  a  packing  facility  located  within  such 
area  for  preparation  for  market,  or  the^ 
delivery  of  such  cherries  to  such  packing 
facility  for  such  preparation. 

$  1022.14  District.  “District”  means 
the  applicable  one  of  the  following  de¬ 
scribed  subdivisions  of  the  production 
area,  or  such  other  subdivisions  as  may 
be  prescribed  pursuant  to  §  1022.31  (m) : 

(a)  “District  1”  shall  include  the 
Counties  of  Chelan,  Okanogan,  Douglas, 
and  Grant. 

(b)  “District  2”  shall  include  the 
Counties  of  Yakima  and  Benton. 

§  1022.15  Export.  “Export”  means  to 
ship  cherries  beyond  the  continental 
boundaries  of  the  United  States. 

§  1022.16  Pack.  “Pack”  means  the 
specific  arrangement,  size,  weight,  count, 
or  grade  of  a  quantity  of  cherries  in  a 
particular  type  and  size  of  container,  or 
any  combination  thereof. 

§  1022.17  Container.  “Container” 
means  a  box,  bag,  crate,  lug,  basket,  car¬ 
ton,  package,  or  any  other  type  of  re¬ 
ceptacle  used  in  the  packaging  or  han¬ 
dling  of  cherries. 

ADMINISTRATIVE  BODY 

§  1022.20  Establishment  and  mem¬ 
bership.  There  is  hereby  established  a 
Washington  Cherry  Marketing  Commit¬ 
tee  consisting  of  fifteen  members,  each 
of  whom  shall  have  an  alternate  who 
shall  have  the  same  qualifications  as  the 
member  for  whom  he  is  an  alternate. 
Ten  of  the  members  and  their  respective 
alternates  shall  be  growers  or  officers  or 
employees  of  corporate  growers.  Five 
of  the  members  and  their  respective  al¬ 
ternates  shall  be  handlers,  or  officers  or 
employees  of  handlers.  The  ten  mem¬ 
bers  of  the  committee  who  are  growers 
or  employees  or  officers  of  corporate 
growers  are  hereinafter  referred  to  as 
“grower  members”  of  the  committee; 
and  the  five  members  of  the  committee 
who  shall  be  handlers,  or  officers  or  em¬ 
ployees  of  handlers,  are  hereinafter  re¬ 
ferred  to  as  “handler  members”  of  the 
committee.  Four  of  the  grower  members 
and  their  respective  alternates  shall  be 
producers  of  cherries  in  District  1,  and 
six  of  the  grower  members  and  their  re¬ 
spective  alternates  shall  be  producers  of 
cherries  in  District  2.  Two  of  the  han¬ 
dler  members  and  their  respective  alter¬ 
nates  shall  be  handlers  of  cherries  in 
District  1,  and  three  of  the  handler  mem¬ 
bers  and  their  respective  alternates  shall 
be  handlers  of  cherries  in  District  2. 

§  1022.21  Term  of  office.  The  term  of 
office  of  each  member  and  alternate 
member  of  the  committee  shall  be  for 
two  years  beginning  April  1  and  ending 
March  31:  Provided,  That  the  term  of 
office  of  one-half  the  initial  grower  mem¬ 
bers  and  alternates  from  each  district 
and  one  initial  handler  member  from 
each  district  shall  end  March  31,  1958. 
Members  and  alternate  members  shall 
serve  in  such  capacities  for  the  portion 
of  the  term  of  office  for  which  they  are 


selected  and  have  qualified  and  until 
their  respective  successors  are  selected 
and  have  qualified. 

§  1022.22  Nomination — (a)  Initial 
members.  Nominations  for  each  of  the 
ten  initial  grower  members  and  five  ini¬ 
tial  handler  members  of  the  committee, 
together  with  nominations  for  the  initial 
alternate  members  for  each  position, 
may  be  submitted  to  the  Secretary  by  in¬ 
dividual  growers  and  handlers.  Such 
nominations  may  be  made  by  means  of 
group  meetings  of  the  growers  and  han- 
lers  concerned  in  each  district.  Such 
nominations,  if  made,  shall  be  filed  with 
the  Secretary  no  later  than  the  effective 
date  of  this  part.  In  the  event  nomina¬ 
tions  for  initial  members  and  alternate 
members  of  the  committee  are  not  filed 
pursuant  to,  and  within  the  time  speci¬ 
fied,  in  this  section,  the  Secretary  may 
select  such  initial  members  and  alternate 
members  without  regard  to  nominations, 
but  selections  shall  be  on  the  basis  of 
the  representation  provided  for  in 
§  1022.20. 

(b)  Successor  members.  (1)  Tlje 
committee  shall  hold  or  cause  to  be  held, 
not  later  than  March  1  of  each  year,  a 
meeting  or  meetings  of  growers  and 
handlers  in  each  district  for  the  purpose 
of  designating  nominees  for  successor 
members  and  alternate  members  of  the 
committee.  At  each  such  meeting  a 
chairman  and  a  secretary  shall  be  se¬ 
lected  by  the  growers  and  handlers 
eligible  to  participate  therein.  The 
chairman  shall  announce  at  the  meeting 
the  number  of  votes  cast  for  each  person 
nominated  for  member  or  alternate 
member  and  shall  submit  promptly  to 
the  committee  a  complete  report  con¬ 
cerning  such  meeting.  The  committee 
shall,  in  turn,  promptly  submit  a  copy 
of  each  such  report  to  the  Secretary. 

(2)  Only  growers,  including  duly  au¬ 
thorized  officers  or  employees  of  cor¬ 
porate  growers,  who  are  present  at  such 
nomination  meetings  may  participate  in 
the  nomination  and  election  of  nom¬ 
inees  for  grower  members  and  their 
alternates.  Each  grower  shall  be  en¬ 
titled  to  cast  only  one  vote  for  each  nom¬ 
inee  to  be  elected  in  the  district  in  which 
he  produces  cherries.  No  grower  shall 
participate  in  the  election  of  nominees 
in  more  than  one  district  in  any  one 
fiscal  year.  If  a  person  is  both  a  grower 
and  a  handler  of  cherries,  such  person 
may  vote  either  as  a  grower  or  as  a 
handler  but  not  as  both. 

(3)  Only  handlers,  including  duly 
authorized  officers  or  employees  of 
handlers,  who  are  present  at  such  nom¬ 
ination  meetings,  may  participate  in  the 
nomination  and  election  of  nominees  for 
handler  members  and  their  alternates. 
Each  handler  shall  be  entitled  to  cast 
only  one  vote  for  each  nominee  to  be 
elected  in  the  district  in  which  he 
handles  cherries.  No  handler  shall  par¬ 
ticipate  in  the  election  of  nominees  in 
more  than  one  district  in  any  one  fiscal 
year.  If  a  person  is  both  a  grower  and 
a  handler  of  cherries,  such  person  may 
vote  either  as  a  grower  or  as  a  handler 
but  not  as  both. 

§  1022.23  Selection.  From  the  nom¬ 
inations  made  pursuant  to  §  1022.22,  or 
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from  other  qualified  persons,  the  Sec¬ 
retary  shall  select  the  ten  grower  mem¬ 
bers  of  the  committee,  the  five  handler 
members  of  the  committee,  and  an  alter¬ 
nate  for  each  such  member. 

§  1022.24  Failure  to  nominate.  If 
nominations  are  not  made  within  the  < 
time  and  in  the  manner  prescribed  in 
§  1022.22,  the  Secretary  may,  without 
regard  to  nominations,  select  the  mem¬ 
bers  and  alternate  members  of  the  com¬ 
mittee  on  the  basis  of  the  representation 
provided  for  in  §  1022.20. 

§  1022.25  Acceptance.  Any  person 
selected  by  the  Secretary  as  a  member 
or  as  an  alternate  member  of  the  com¬ 
mittee  shall  qualify  by  filing  a  written  ac¬ 
ceptance  with  the  Secretary  promptly 
after  being  notified  of  such  selection. 

$  1022.26  Vacancies.  To  fill  any  va¬ 
cancy  occasioned  by  the  failure  of  any 
person  selected  as  a  member  or  as  an 
alternate  member  of  the  committee  to 
qualify,  or  in  the  event  of  the  death,  re¬ 
moval,  resignation,  or  disqualification  of 
any  member  or  alternate  member  of  the 
committee,  a  successor  for  the  unexpired 
term  of  such  member  or  alternate  mem¬ 
ber  of  the  committee  shall  be  nominated 
and  selected  in  the  manned  specified  in 
§§  1022.22  and  1022.23.  If  the  names  of 
nominees  to  fill  any  such  vacancy  are 
not  made  available  to  the  Secretary 
within  a  reasonable  time  after  such 
vacancy  occurs,  the  Secretary  may  fill 
such  vacancy  without  regard  to  nomina¬ 
tions,  which  selection  shall  be  made  on 
the  basis  of  representation  provided  for 
in  §  1022.20. 

§  1022.27  Alternate  members.  An  al¬ 
ternate  member  of  the  committee,  dur¬ 
ing  the  absence  or  at  the  request  of  the 
member  for  whom  he  is  an  alternate, 
shall  act  in  the  place  and  stead  of  such 
member  and  perform  such  other  duties 
as  assigned.  In  the  event  of  the  death, 
removal,  resignation,  or  disqualification 
of  a  member,  his  alternate  shall  act  for 
him  until  a  successor  for  such  member  is 
selected  and  has  qualified.  In  the  event 
both  a  member  of  the  committee  and 
his  alternate  are  unable  to  attend  a  com¬ 
mittee  meeting,  the  member  or  the  com¬ 
mittee  may  designate  any  other  alternate 
member  from  the  same  district  and 
group  (handler  or  grower)  to  serve  in 
such  member’s,  place  and  stead. 

§  1022.30  Powers.'  The  committee  shall 
have  the  following  powers: 

(a)  To  administer  the  provisions  of 
this  part  in  accordance  with  its  terms; 

(b)  To  receive,  investigate,  and  re¬ 
port  to  the  Secretary  complaints  of  vio¬ 
lations  of  the  provisions  of  this  part; 

(c)  To  make  and  adopt  rules  and 
regulations  to  effectuate  the  terms  and 
provisions  of  this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

§  1022.31  Duties.  The  committee  shall 
have,  among  others,  the  following  duties: 

(a)  To  select  a  chairman  and  such 
other  officers  as  may  be  necessary,  and 
to  define  the  duties  of  such  officers; 

(b)  To  appoint  such  employees, 
agents,  and  representatives  as  it  may 
deem  necessary,  and  to  determine  the 


compensation  and  to  define  the  duties 
of  each; 

(c)  To  submit  td  the  Secretary  as  soon 
as  practicable  after  the  beginning  of  each 
fiscal  period  a  budget  for  such  fiscal  pe¬ 
riod,  including  a  report  in  explanation 
of  the  items  appearing  therein  and  a 
'recommendation  as  to  the  rate  of  assess¬ 
ment  for  such  period; 

(d)  To  keep  minutes,  books,  and  rec¬ 
ords  which  will  reflect  all  of  the  acts  and 
transactions  of  the  committee  and  which 
shall  be  subject  to  examination  by  the 
Secretary ; 

(e)  To  prepare  periodic  statements  of 
the  financial  operations  of  the  committee 
and  to  make  copies  of  each  such  state¬ 
ment  available  to  growers  and  handlers 
for  examination  at  the  office  of  the 
committee; 

(f)  To  cause  its  books  to  be  audited 
by  a  competent  accountant  at  least  once 
each  fiscal  year  and  at  such  time  as  the 
Secretary  may  request; 

(g)  To  act  as  intermediary  between 
the  Secretary  and  any  grower  or  handler ; 

(h)  To  investigate  and  assemble  data 
on  the  growing,  handling,  and  marketing 
conditions  with  respect  to  cherries;  * 

(i)  To  submit  to  the  Secretary  such 
available  information  as  he  may  request ; 

(j)  To  notify  producers  and  handlers 
of  all  meetings  of  the  committee  to  con¬ 
sider  recommendations  for  regulations; 

(k)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  committee  as 
is  given  to  its  members ; 

(l)  To  investigate  compliance  with  the 
provisions  of  this  part; 

(to)  With  the  approval  of  the  Secre¬ 
tary,  to  redefine  the  districts  into  which 
the  production  area  is  divided,  and  to 
reapportion  the  representation  of  any 
district  on  the  committee:  Provided,  That 
any  such  changes  shall  reflect,  insofar  as 
practicable,  shifts  in  cherry  production 
within  the  districts  and  the  production 
area. 

§  1022.32  Procedure,  (a)  Twelve 
members  of  the  committee,  including 
alternates  acting  for  members,  shall 
constitute  a  quorum;  and  any  action  of 
the  committee  shall  require  the  con¬ 
curring  vote  of  at  least  nine  members. 

(b)  The  committee  may  provide  for 
simultaneous  meetings  of  groups  of  its 
members  assembled  at  two  or  more  desig¬ 
nated  places:  Provided,  That  such  meet¬ 
ings  shall  be  subject  to  the  establishment 
of  communication  between  all  such 
groups  and  the  availability  of  loud 
speaker  receivers  for  each  group  so  that 
each  member  may  participate  in  the  dis¬ 
cussions  and  other  actions  the  same  as 
if  the  committee  were  assembled  in  one 
place.  Any  such  meeting  shall  be  con¬ 
sidered  as  an  assembled  meeting. 

(c)  The  committee  may  vote  by  tele¬ 
graph,  telephone,  or  other  means  of  com¬ 
munication,  and  any  votes  so  cast  shall 
be  confirmed  promptly  in  writing:  Pro¬ 
vided,  That  if  an  assembled  meeting  is 
held,  all  votes  shall  be  cast  in  person. 

§  1022.33  Expenses  and  compensation. 
The  members  of  the  committee,  and  al¬ 
ternates  when  acting  as  members,  shall 
be  reimbursed  for  expenses  necessarily 
incurred  by  them  in  the  performance  of 
their  duties  under  this  part  and  may  also 


receive  compensation,  as  determined  by 
the  committee,  which  shall  not  exceed 
$10  per  day  or  portion  thereof  spent  in 
performing  such  duties:  Provided,  That 
at  its  discretion  the  committee  may  re¬ 
quest  the  attendance  of  one  or  more  al¬ 
ternates  at  any  or  all  meetings,  notwith¬ 
standing  the  expected  or  actual  presence 
of  the  respective  members,  and  may  pay 
expenses  and  compensation,  as  afore¬ 
said. 

§  1022.34  Annual  report.  The  com¬ 
mittee  shall,  prior  to  the  last  day  of  each 
fiscal  period,  prepare  and  mail  an  annual 
report  to  the  Secretary  and  make  a  copy 
available  to  each  handler  and  grower 
who  requests  a  copy  of  the  report.  This 
annual  report  shall  contain  at  least:  (a) 
A  complete  review  of  the  regulatory  oper¬ 
ations  during  the  fiscal  period;  (b)  an 
appraisal  of  the  effect  of  such  regulatory 
operations  upon  the  cherry  industry ;  and 
(c)  any  recommendations  for  changes  in 
the  program. 

EXPENSES  AND  ASSESSMENTS 

§  1022.40  Expenses.  The  committee  is 
authorized  to  incur  such  expenses  as  the 
Secretary  finds  are  reasonable  and  likely 
to  be  incurred  by  the  committee  to  enable 
it  to  exercise  its  powers  and  perform  its 
duties  in  accordance  with  the  provisions 
of  this  part  during  each  fiscal  period. 
The  funds  to  cover  such  expenses  shall 
be  acquired  by  the  levying  of  assessments 
as  prescribed  in  §  1022.41. 

§  1022.41  Assessments,  (a)  Each  per¬ 
son  who  first  handles  cherries  shall,  with 
respect  to  the  cherries  so  handled  by  him, 
pay  to  the  committee  upon  demand  such 
person’s  pro  rata  share  of  the  expenses 
which  the  Secretary  finds  will  be  incurred 
by  the  committee  during  each  fiscal 
period.  Each  such  person’s  share  of  such 
expenses  shall  be  equal  to  the  ratio  be¬ 
tween  the  total  quantity  of  cherries 
handled  by  him  as  the  first  handler 
thereof  during  the  applicable  fiscal  peri¬ 
od  and  the  total  quantity  of  cherries  so 
handled  by  all  persons  during  the  same 
fiscal  period.  The  payment  of  assess¬ 
ments  for  the  maintenance  and  function¬ 
ing  of  the  committee  may  be  required 
under  this  part  throughout  the  period  it 
is  in  effect  irrespective  of  whether  par¬ 
ticular  provisions  thereof  are  suspended 
or  become  inoperative. 

(b)  The  Secretary  shall  fix  the  rate 
of  assessment  to  be  paid  by  each  such 
person.  At  any  time  during  or  after  the 
fiscal  period,  the  Secretary  may  increase 
the  rate  of  assessment  in  order  to  secure 
sufficient  funds  to  cover  any  later  find¬ 
ing  by  the  Secretary  relative  to  the  ex¬ 
penses  which  may  be  incurred.  Such 
increase  shall  be  applied  to  all  cherries 
handled  during  the  applicable  fiscal 
period.  In  order  to  provide  funds  for 
the  administration  of  the  provisions  of 
this  part  during  the  first  part  of  a  fiscal 
period  before  sufficient  operating  income 
is  available  from  assessments  on  the 
current  year’s  shipments,  the  committee 
may  accept  the  payment  of  assessments 
in  advance,  and  may  also  borrow  money 
for  such  purpose.  ' 

§  1022.42  Accounting,  (a)  If,  at  the 
end  of  a  fiscal  period,  the  assessments 
collected  are  in  excess  “of  expenses  in- 
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curred,  such  excess  shall  be  accounted 
for  as  follows : 

(1)  Except  as  provided  in  subpara¬ 
graph  (2)  of  this  paragraph,  each  person 
entitled  to  a  proportionate  refund  of  any 
excess  assessment  shall  be  credited  with 
such  refund  against  the  operation  of  the 
following  fiscal  period  unless  such  person 
demands  repayment  thereof,  in  which 
event  it  shall  be  paid  to  him:  Provided, 
That  any  sum  paid  by  a  person  in  excess 
of  his  pro  rata  share  of  the  expenses 
during  any  fiscal  period  may  be  applied 
by  the  committee  at  the  end  of  such 
fiscal  period  to  any  outstanding  obliga¬ 
tions  due  the  committee  from  such 
person. 

(2)  The  Secretary,  upon  recommen¬ 
dation  of  the  committee,  may  determine 
that  it  is  appropriate  for  the  mainte¬ 
nance  and  functioning  of  the  committee 
that  the  funds  remaining  at  the  end  of 
a  fiscal  period  which  are  in  excess  of  the 
expenses  necessary  for  committee  oper¬ 
ations  during  such  period  may  be 
carried  over  into  following  periods  as 
a  reserve.  Such  reserve  may  be  estab¬ 
lished  at  an  amount  not  to  exceed 
approximately  one  fiscal  period’s  oper¬ 
ational  expenses;  and  such  reserve  may 
be  used  to  cover  the  necessary  expenses 
of  liquidation,  in  the  event  of  termi¬ 
nation  of  this  part,  and  to  cover  the 
expenses  incurred  for  the  maintenance 
and  functioning  of  the  committee  dur¬ 
ing  any  fiscal  period  when  there  is  a 
crop  failure,  or  during  any  period  of 
suspension  of  any  or  all  of  the  pro¬ 
visions  of  this  part.  Such  reserve  may 
also  be  used  by  the  committee  to  finance 
its  operations,  during  any  fiscal  period, 
prior  to  the  time  that  assessment  income 
is  sufficient  to  cover  such  expenses;  but 
any  of  the  reserve  funds  so  used  shall 
be  returned  to  the  reserve  as  soon  as 
assessment  income  is  available  for  this 
purpose.  Upon  termination  of  this  part, 
any  funds  not  required  to  defray  the 
necessary  expenses  of  liquidation  shall 
be  disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be  appropri¬ 
ate:  Provided,  That  to  the  extent  prac¬ 
tical,  such  funds  shall  be  returned  pro 
rata  to  the  persons  from  whom  such 
funds  were  collected. 

(b)  All  funds  received  by  the  com¬ 
mittee  pursuant  to  the  provisions  of  this 
part  shall  be  used  solely  for  the  purposes 
specified  in  this  part  and  shall  be  ac¬ 
counted  for  in  the  manner  provided  in 
this  part.  The  Secretary  may  at  any 
time  require  the  committee  and  its  mem¬ 
bers  to  account  for  all  receipts  and 
disbursements. 

(c)  Upon  the  removal  or  expiration  of 
the  term  of  office  of  any  member  of  the 
committee,  such  member  shall  account 
for  all  receipts  and  disbursements  and 
deliver  all  property  and  funds  in  his 
possession  to  his  successor  in  office,  and 
shall  execute  such  assignments  and  other 
instruments  as  may  be  necessary  or  ap¬ 
propriate  to  vest  in  such  successor  full 
title  to  all  of  the  property,  funds,  and 
claims  vested  in  such  member  pursuant 
to  this  part. 

RESEARCH 

§  1022.45  Marketing  researcfoand  de¬ 
velopment.  The  committee,  with  the  ap¬ 
proval  of  the  Secretary,  may  establish  or 


provide  for  the  establishment  of  mar¬ 
keting  research  and  development  projects 
designed  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and  con¬ 
sumption  of  cherries.  The  expense  of 
such  projects  shall  be  paid  from  funds 
collected  pursuant  to  §  1022.41. 

REGULATIONS 

§  1022.50  Marketing  policy,  (a)  Each 
season  prior  to  making  any  recommenda¬ 
tions  pursuant  to  §  1022.51,  the  commit¬ 
tee  shall  submit  to  the  Secretary  a  report 
setting  forth  its  marketing  policy  for  the 
ensuing  season.  Such  marketing  policy 
report  shall  contain  information  relative 
to: 

(1)  The  estimated  total  production  of 
cherries  within  the  production  area; 

(2)  The  expected  general  quality  and 
size  of  cherries  in  the.  production  area 
and  in  other  areas; 

(3)  The  expected  demand  conditions 
for  cherries  in  different  market  outlets; 

(4)  The  expected  shipments  of  cher¬ 
ries  produced  in  the  production  area  and 
in  areas  outside  the  production  area; 

(5)  Supplies  of  competing  commodi¬ 
ties; 

(6)  Trend  and  level  of  consumer  in¬ 
come; 

(7)  Other  factors  having  a  bearing 
on  the  marketing  of  cherries;  and 

(8)  The  type  of  regulations  expected 
to  be  recommended  during  the  season. 

(b)  In  the  event  it  becomes  advisable, 
because  of  changes  in  the  supply  and  de¬ 
mand  situation  for  cherries,  to  modify 
substantially  such  marketing  policy,  the 
committee  shall  submit  to  the  Secretary 
a  revised  marketing  policy  report  set¬ 
ting  forth  the  information  prescribed  in 
this  section.  The  committee  shall  pub¬ 
licly  announce  the  contents  of  each  mar¬ 
keting  policy  report,  including  each 
revised  marketing  policy  report,  and 
copies  thereof  shall  be  maintained  in  the 
office  of  the  committee  where  they  shall 
be  available  for  examination  by  growers 
and  handlers. 

§  1022.51  Recommendations  for  reg¬ 
ulation.  (a)  Whenever  the  committee 
deems  it  advisable  to  regulate  the  han¬ 
dling  of  any  variety  or  varieties  of  cher¬ 
ries  in  the  manner  provided  in  §  1022.52, 
it  shall  so  recommend  to  the  Secretary. 

(b)  In  arriving  at  its  recommenda¬ 
tions  for  regulation  pursuant  to  para¬ 
graph  (a)  of  this  section,  the  committee 
shall  give  consideration  to  current  in¬ 
formation  with  respect  to  the  factors 
affecting  the  supply  and  demand  for 
cherries  during  the  period  or  periods 
when  it  is  proposed  that  such  regulation 
should  be  made  effective.  With  each 
such  recommendation  for  regulation,  the 
committee  shall  submit  to  the  Secretary 
the  data  and  information  on  which  such 
recommendation  is  predicated  and  such 
other  available  information  as  the  Sec¬ 
retary  may  request. 

§  1022.52  Issuance  of  regulations. 
(a)  The  Secretary  shall  regulate,  in  the 
manner  specified  in  this  section,  the  han¬ 
dling  of  cherries  whenever  he  finds, 
from  the  recommendations  and  informa¬ 
tion  submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulations  will  tend  to  effectuate  the 
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declared  policy  of  the  act.  Such  regu¬ 
lations  may: 

(1)  Limit,  during  any  period  or  per¬ 
iods,  the  shipment  of  any  particular 
grade,  size,  quality,  maturity,  or  pack, 
or  any  combination  thereof,  of  any  vari¬ 
ety  or  varieties  of  cherries  grown  in  ahy 
district  or  districts  of  the  production 
area; 

(2)  Limit  the  shipment  of  cherries 
by  establishing,  in  terms  of  grades,  sizes, 
or  both,  minimum  standards  of  quality 
and  maturity  during  any  period  when 
season  average  prices  are  expected  to 
exceed  the  parity  level; 

(3)  Fix  the  size,  capacity,  weight,  di¬ 
mensions,  or  pack  of  the  container,  or 
containers,  which  may  be  used  in  the 
packaging  or  handling  of  cherries. 

(b)  The  committee  shall  be  informed 
immediately  of  any  such  regulation  is¬ 
sued  by  the  Secretary,  and  the  committee 
shall  promptly  give  notice  thereof  to 
growers  and  handlers. 

§  1022.53  Modification,  suspension,  or 
termination  of  regulations,  (a)  In  the 
event  the  committee  at  any  time  finds 
that,  by  reason  of  changed  conditions, 
any  regulations  issued  pursuant  to 
§  1022.52  should  be  modified,  suspended, 
or  terminated,  it  shall  so  recommend  to 
the  Secretary. 

(b)  Whenever  the  Secretary  finds, 
from  the  recommendations  and  infor¬ 
mation  submitted  by  the  committee  or 
from  other  available  information,  that  a 
regulation  should  be  modified,  suspended, 
or  terminated  with  respect  to  any  or 
all  shipments  of  cherries  in  order  to  ef¬ 
fectuate  the  declared  policy  of  the  act, 
he  shall  modify,  suspend,  or  terminate 
such  regulation.  On  the  same  basis  and 
in  like  manner  the  Secretary  may  ter¬ 
minate  any  such  modification  or  suspen¬ 
sion.  If  the  Secretary  finds  that  a  regu¬ 
lation  obstructs  or  does  not  tend  to 
effectuate  the  declared  policy  of  the  act, 
he  shall  suspend  or  terminate  such  reg¬ 
ulation.  On  the  same  basis  and  in  like 
manner  the  Secretary  may  terminate  any 
such  modification  or  suspension. 

§  1022.54  Special  purpose  shipments. 
(a)  Except  as  otherwise  provided  in  this 
section,  any  person  may,  without  regard 
to  the  provisions  of  §§  1022.41,  1022.52, 
and  1022.55,  and  the  regulations  issued 
thereunder,  handle  cherries  (1)  for  con¬ 
sumption  by  charitable  institutions;  (2) 
for  distribution  by  relief  agencies;  or 

(3)  for  commercial  processing  into 
products. 

(b)  Upon  the  basis  of  recommenda¬ 
tions  and  information  submitted  by  the 
committee,  or  from  other  available  in¬ 
formation,  the  Secretary  may  relieve 
from  any  or  all  requirements,  under  or 
established  pursuant  to  §  1022.41, 
§  1022.52,  or  §  1022.55,  the  handling  of 
cherries  in  such  minimum  quantities,  or 
types  of  shipments,  or  for  such  specified 
purposes  (including  shipments  to  facili¬ 
tate  the  conduct  of  marketing  research 
and  development  projects  established 
pursuant  to  §  1022.45) ,  as  the  committee, 
with  approval  of  the  Secretary,  may 
prescribe. 

(c)  The  committee  shall,  with  the  ap¬ 
proval  of  the  Secretary,  prescribe  such 
rules,  regulations,  and  safeguards  as  it 
may  deem  necessary  to  prevent  cherries 
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handled  under  the  provisions  of  this 
section  from  entering  the  channels  of 
trade  for  other  than  the  specific  pur¬ 
poses  authorized  by  this  section.  Such 
rules,  regulations,  and  safeguards  may 
Include  the  requirements  that  handlers 
shall  file  applications  and  receive  ap¬ 
proval  from  the  committee  for  authori¬ 
zation  to  handle  cherries  pursuant  to 
this  section,  and  that  such  applications 
be  accompanied  by  a  certification  by  the 
intended  purchaser  or  receiver  that  the 
cherries  will  not  be  used  for  any  purpose 
not  authorized  by  this  section. 

§  1022.55  Inspection  and  certification. 
Whenever  the  handling  of  any  variety  of 
cherries  is  regulated  pursuant  to  §  1022.- 
52,  each  handler  who  handles  cherries 
shall,  prior  thereto,  cause  such  cherries 
to  be  inspected  by  the  Federal-State  In¬ 
spection  Service  and  certified  by  it  as 
meeting  the  applicable  requirements  of 
such  regulation:  Provided,  That  inspec¬ 
tion  and  certification  shall  be  required 
for  cherries  which  previously  have  been 
so  inspected  and  certified  only  if  such 
cherries  have  been  regraded,  resorted,  re¬ 
packaged,  or  in  any  other  way  further 
prepared  for  market.  Promptly  after  in¬ 
spection  and  certification,  each  such 
handler  shall  submit,  or  cause  to  be  sub¬ 
mitted,  to  the  committee  a  copy  of  the 
certificate  of  inspection  issued  with  re¬ 
spect  to  such  cherries. 

REPORTS 

5  1022.60  Reports,  (a)  Upon  request 
of  the  committee,  made  with  the  approval 
of  the  Secretary,  each  handler  shall  fur¬ 
nish  to  the  committee,  in  such  manner 
and  at  such  time  as  it  may  prescribe, 
such  reports  and  other  information  as 
may  be  necessary  for  the  committee  to 
perform  its  duties  under  this  part.  Such 
reports  may  include,  but  are  not  neces¬ 
sarily  limited  to,  the  following:  (1)  The 
quantities  of  each  variety  of  cherries  re¬ 
ceived  by  a  handler;  (2)  the  quantities 
disposed  of  by  him,  segregated  as  to  the 
respective  quantities  subject  to  regula¬ 
tion  and  not  subject  to  regulation;  (3) 
the  date  of  each  such  disposition  and  the 
identification  of  the  carrier  transporting 
such  cherries,  and  (4)  the  destination  of 
each  shipment  of  such  cherries. 

(b)  All  such  reports  shall  be  held  un¬ 
der  appropriate  protective  classification 
and  custody  by  the  committee,  or  duly 
appointed  employees  thereof,  so  that  the 
information  contained  therein  which 
may  adversely  affect  the  competitive  po¬ 
sition  of  any  handler  in  relation  to  other 
handlers  will  not  be  disclosed.  Compila¬ 
tions  of  general  reports  from  data  sub¬ 
mitted  by  handlers  are  authorized,  sub¬ 
ject  to  the  prohibition  of  disclosure  of 
individual  handler’s  identities  or  opera¬ 
tions. 

(c)  Each  handler  shall  maintain  for  at 
least  two  succeeding  years  such  records 
of  the  cherries  received,  and  of  cherries 
disposed  of,  by  such  handler  as  may  be 
necessary  to  verify  reports  pursuant  to 
this  section. 

MISCELLANEOUS  PROVISIONS 

S  1022.61  Compliance.  Except  as  pro¬ 
vided  in  this  part,  no  person  shall  handle 
cherries,  the  shipment  of  which  has  been 
prohibited  by  the  Secretary  in  accord¬ 


ance  with  the  provisions  of  this  part; 
and  no  person  shall  handle  cherries  ex¬ 
cept  in  conformity  with  the  provisions 
of  this  part. 

§  1022.62  flight  of  the  Secretary.  The 
members  of  the  committee  (including 
successors  and  alternates),  and  any 
agents,  employees,  or  representatives 
thereof,  shall  be  subject  to  removal  or 
suspension  by  the  Secretary  at  any  time. 
Each  and  every  regulation,  decision,  de¬ 
termination,  or  other  act  of  the  commit¬ 
tee  shall  be  subject  to  the  continuing 
right  of  the  Secretary  to  disapprove  of 
the  same  at  any  time.  Upon  such  dis¬ 
approval,  the  disapproved  action  of  the 
committee  shall  be  deemed  null  and  void, 
except  as  to  acts  done  in  reliance  thereon 
or  in  accordance  therewith  prior  to  such 
disapproval  by  the  Secretary. 

§  1022.63  Effective  time.  The  provi¬ 
sions  of  this  part,  and  of  any  amend¬ 
ment  thereto,  shall  become  effective  at 
such  time  as  the  Secretary  may  declare 
above  his  signature  to  this  part,  and 
shall  continue  in  force  until  terminated 
in  one  of  the  ways  specified  in  §  1022.64. 

§  1022.64  Termination,  (a)  The  Sec¬ 
retary  may  at  any  time  terminate  the 
provisions  of  this  part  by  giving  at  least 
one  day’s  notice  by  means  of  a  press 
release  or  in  any  other  manner  in  which 
he  may  determine. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  and  all  of 
the  provisions  of  this  part  whenever  he 
finds  that  such  provisions  do  not  tend 
to  effectuate  the  declared  policy  of  the 
act. 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  part  at  the  end  of  any 
fiscal  period  whenever  he  finds  that  con¬ 
tinuance  is  not  favored  by  the  majority 
of  producers  who,  during  a  representa¬ 
tive  period,  determined  by  the  Secre¬ 
tary,  were  engaged  in  the  production 
area  in  the  production  of  cherries  for 
market:  Provided,  That  such  majority 
has  produced  for  market  during  such 
period  more  than  50  percent  of  the  vol¬ 
ume  of  cherries  produced  for  market  in 
the  production  area;  but  such  termina¬ 
tion  shall  be  effective  only  if  announced 
on  or  before  March  31  of  the  then  cur¬ 
rent  fiscal  period. 

(d)  The  provisions  of  this  part  shall, 
in  any  event,  terminate  whenever  the 
provisions  of  the  act  authorizing  them 
cease  to  be  in  effect. 

§  1022.65  Proceedings  after  termina¬ 
tion.  (a)  Upon  the  termination  of  the 
provisions  of  this  part,  the  committee 
shall,  for  the  purpose  of  liquidating  the 
affairs  of  the  committee,  continue  as 
trustees  of  all  the  funds  and  property 
then  in  its  possession',  or  under  its  con¬ 
trol,  including  claims  for  any  funds  un¬ 
paid  or  property  not  delivered  at  the 
time  of  such  termination. 

(b)  The  said  trustees  shall  (1)  con¬ 
tinue  in  such  capacity  until  discharged 
by  the  Secretary;  (2)  from  time  to  time 
account  for  all  receipts  and  disburse¬ 
ments  and  deliver  all  property  on  hand, 
together  with  all  books  and  records  of 
the  committee  and  of  the  trustees,  to 
such  person  as  the  Secretary  may  direct ; 
and  (3)  upon  the  request  of  the  Secre¬ 
tary,  execute  such  assignments  or  other 


instruments  necessary  or  appropriate  to 
vest  in  such  person,  full  title  and  right 
to  all  of  the  funds,  property,  and  claims 
vested  in  the  committee  or  the  trustees 
pursuant  hereto. 

(c)  Any  person  to  whom  funds,  prop¬ 
erty,  or  claims  have  been  transferred  or 
delivered  pursuant  to  this  section  shall 
be  subject  to  the  same  obligation  imposed 
upon  the  committee  and  upon  the 
trustees. 

§  1022.66  Effect  of  termination  or 
amendment.  Unless  otherwise  expressly 
provided  by  the  Secretary,  the  termina¬ 
tion  of  this  subpart  or  of  any  regulation 
issued  pursuant  to  this  subpart,  or  the 
issuance  of  any  amendment  to  either 
thereof,  shall  not  (a)  effect  or  waive  any 
right,  duty,  obligation,  or  liability  which 
shall  have  arisen  or  which  may  there¬ 
after  arise  in  connection  with  any  pro¬ 
vision  of  this  subpart  or  any  regulation 
issued  under  this  subpart,  or  (b)  release 
or  extinguish  any  violation  of  this  sub¬ 
part  or  of  any  regulation  issued  under 
this  subpart,  or  (c)  affect  or  impair  any 
rights  or  remedies  of  the  Secretary  or  of 
any  other  person  with  respect  to  any  such 
violation. 

§  1022.67  Duration  of  immunities. 
The  benefits,  privileges,  and  immunities 
conferred  upon  any  person  by  virtue  of 
this  subpart  shall  cease  upon  the  termi¬ 
nation  of  this  subpart,  except  with  re¬ 
spect  to  acts  done  under  and  during  the 
existence  of  this  subpart. 

§  1022.68  Agents.  The  Secretary 
may,  by  designation  in  writing,  name 
any  officer  or  employee  of  the  United 
States,  or  name  any  agency  or  division 
in  the  United  States  Department  of 
Agriculture,  to  act  as  his  agent  or  rep¬ 
resentative  in  connection  with  any  of 
the  provisions  of  this  part. 

§  1022.69  Derogation.  Nothing  con¬ 
tained  in  the  provisions  of  this  part  is, 
or  shall  be  construed  to  be,  in  deroga¬ 
tion  or  in  modification  of  the  rights  of 
the  Secretary  or  of  the  United  States 
(a)  to  exercise  any  powers  granted  by 
the  act  or  otherwise,  or  (b)  in  accord¬ 
ance  with  such  powers,  to  act  in  the 
premises  whenever  such  action  is 
deemed  advisable. 

§  1022.70  Personal  liability.  No 
member  or  alternate  member  of  the 
committee  and  no  employee  or  agent  of 
the  committee  shall  be  held  personally 
responsible,  either  individually  or  jointly 
with  others,  in  any  way  whatsoever,  to 
any  person  for  errors  in  judgment,  mis¬ 
takes,  or  other  act,  either  of  commis¬ 
sion,  or  omission,  as  such  member,  al¬ 
ternate,  employee,  or  agent,  except  for 
acts  of  dishonesty,  willful  misconduct, 
or  gross  negligence. 

§  1022.71  Separability.  If  any  provi¬ 
sion  of  this  part  is  declared  invalid,  or 
the  applicability  thereof  to  any  person, 
circumstance,  or  thing  is  held  invalid, 
the  validity  of  the  remainder  of  this 
part  or  the  applicability  thereof  to  any 
other  person,  circumstance,  or  thing 
shall  not  be  affected  thereby. 

§  1022.72  Counterparts*  This  agree¬ 
ment  may  be  executed  in  multiple 
counterparts,  and  when  one  counterpart 
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is  signed  by  the  Secretary,  all  such 
counterparts  shall  constitute,  when 
taken  together,  one  and  the  same  in¬ 
strument  as  if  all  signatures  were  con¬ 
tained  ir^one  original. 

§  1022.73  Additional  parties  *  After 
the  effective  date  of  this  marketing 
agreement,  any  handler  may  become  a 
party  to  such  agreement  if  a  counterpart 
is  executed  by  him  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  party  at 
the  time  such  counterpart  is  delivered 
to  the  Secretary,  and  the  benefits,  privi¬ 
leges,  and  immunities  conferred  by  this 
agreement  shall  then  be  effective  as  to 
such  new  contracting  party. 

§  1022.74  Order  with  marketing  agree¬ 
ment*  Each  signatory  handler  hereby 
requests  the  Secretary  to  issue,  pursuant 
to  the  act,  an  order  providing  for  the 
regulating  of  the  handling  of  cherries 
in  the  same  manner  as  is  provided  for 
in  this  agreement. 

Dated :  MarchT5, 1957. 

[seal]  F.  R.  Burke, 

Acting  Deputy  Administrator, 

Marketing  Services. 

[F.  R.  Doc.  57-2124;  Filed,  Mar.  19,  1957; 

8:51  a.  m.] 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 
[  29  CFR  Part  694  ] 

[Administrative  Order  No.  479] 
Virgin  Islands 

NOTICE  OF  RESIGNATION  AND  APPOINTMENT 
OF  EMPLOYER  MEMBER  OF  INDUSTRY 
COMMITTEE  NO.  4 

Morris  F.  de  Castro,  a  resident  of  the 
Virgin  Islands,  having  resigned  from 
Industry  Committee  No.  4,  the  Secretary 
of  Labor,  pursuant  to  authority  under 
the  Fair  Labor  Standards  Act  of  1938 
(52  Stat.  1060,  as  amended;  29  U.  S.  C. 
201  et  seq.),  hereby  appoints  John  P. 
Scott,  another  resident  of  the  Virgin 
Islands,  to  serve  in  his  stead  on  the  Com¬ 
mittee  as  an  employer  representative. 

Signed  at  Washington,  D.  C.,  this  15th 
day  of  March  1957* 

James  P.  Mitchell, 
Secretary  of  Labor. 

[F.  R.  Doc.  57-2121;  Filed,  Mar.  19,  1957; 
8:50  a.  m.] 


INTERSTATE  COMMERCE 
COMMISSION 
[  49  CFR  Part  91  ] 

[Ex  Parte  No.  203] 

Inspection  and  Testing  of  Locomotives 
Other  Than  Steam 

notice  of  proposed  rule  making* 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Division  3,  held  at  its 
office  in  Washington,  D.  C.,  on  the  28th 
day  of  February,  A.  D.  1957. 

The  Association  of  American  Railroads 
filed,  on  May  31,  1956,  a  petition  for  the 
•  No.  54 - 10 


institution  of  an  investigation  into  the 
reasonableness  and  lawfulness  otherwise 
of  Rule  203  (49  CFR  91.203)  of  the  Com¬ 
mission’s  Rules  and  Instructions  for  In¬ 
spection  and  Testing  of  Locomotives 
Other  Than  Steam  and  the  current  in¬ 
terpretation  and  application  of  said  rule 
announced  and  followed  by  the  Bureau 
of  Locomotive  Inspection.  It  further  re¬ 
quests  additional  relief  as  more  specif!-4 
cally  set  forth  in  the  said  petition. 

Upon  consideration  of  the  petition: 

It  is  ordered,  That  an  investigation  be, 
and  it  is  hereby,  instituted  into  the  rea¬ 
sonableness  and  lawfulness  of  Rule  203 
of  the  said  Rules  and  Instructions  for 
Inspection  and  Testing  of  Locomotives 
Other  Than  Steam  and  its  interpretation 
and  application; 

It  is  further  ordered.  That  all  common 
carriers  by  railroad  subject  to  the  In¬ 
terstate  Commerce  Act  and  the  Associa¬ 
tion  of  American  Railroads  be,  and  they 
are  hereby,  made  respondents  to  this 


proceeding;  that  a  copy  of  this  order  be 
served  upon  each  of  said  respondents; 
and  that  notice  of  this  proceeding  be 
given  to  the  general  public  by  depositing 
a  copy  of  this  order  in  the  office  of  the 
Secretary  of  the  Commission  at  Wash¬ 
ington,  D.  C.,  and  by  filing  it  with  the 
Director,  Division  of  the  Federal  Regis¬ 
ter; 

It  is  further  ordered,  That  this  pro¬ 
ceeding  be  assigned  for  hearing  at  such 
time  and  place  as  hereafter  may  be  desig¬ 
nated  ; 

And  it  is  further  ordered,  That  the  said 
petition  except  to  the  extent  that  an 
investigation  is  instituted  as  provided 
herein  be,  and  it  is  hereby  denied. 

By  the  Commission,  Division  3. 

[seal]  Harold  D.  McCoy, 

Secretary. 

[F.  R.  Doc.  57-2107;  Filed,  Mar.  19,  1957; 

8:48  a.  m.] 


NOTICES 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Customs 

[TC  434.25] 

Embroidery  Machines 

TARIFF  CLASSIFICATION 

March  14,  1957. 

The  Bureau  by  letters  addressed  to  the 
collector  of  customs  at  Los  Angeles, 
California,  has  ruled  that  the  Lintz  & 
Eckhardt  Model  101  and  the  Comely  & 
Cie  Model  R-5  machines  are  classifiable 
under  the  provision  for  embroidery  ma¬ 
chines  with  duty  at  the  rate  of  15  per¬ 
cent  ad  valorem,  rather  than  under  the 
provision  for  sewing  machines,  not 
especially  provided  for,  in  paragraph 
372,  Tariff  Act  of  1930,  as  modified,  with 
duty  at  the  rate  of  10  percent  ad  valorem. 

As  these  decisions  result  in  the  assess¬ 
ment  of  duty  at  a  rate  of  duty  higher 
than  that  which  has  heretofore  been 
assessed  under  an  established  and  uni¬ 
form  practice,  they  shall  be  applied  only 
to  such  merchandise  entered,  or  with¬ 
drawn  from  warehouse,  for  consumption 
after  90  days  after  the  date  of  publica¬ 
tion  of  an  abstract  of  these  decisions  in 
the  weekly  Treasury  Decisions.  • 

[seal!  D.  B.  Strubinger, 

Acting  Commissioner  of  Customs. 

[F.  R.  Doc*  57-2116;  Filed,  Mar.  19,  1957; 

8:49  a.  m.] 


Fiscal  Service,  Bureau  of  Accounts 

Commissioner  of  Accounts 

0 

ORDER  OF  SUCCESSION  OF  PERSONS  TO  ACT 
AS  COMMISSIONER 

March  15, 1957. 

By  virtue  of  authority  vested  in  me  by 
Treasury  Department  Order  No.  129,  Re¬ 
vision  No.  2,  dated  April  22,  1955,  it  is 
hereby  ordered  that  the  following  offi¬ 


cers  of  the  Bureau  of  Accounts,  in  the 
order  of  succession  enumerated,  shall 
act  as  Commissioner  of  Accounts,  during 
the  absence  or  disability  of  the  Commis¬ 
sioner  of  Accounts,  or  when  there  is  a 
vacancy  in  such  office: 

1.  Assistant  Commissioner  of  Accounts. 

2.  Chief  Disbursing  Officer. 

3.  Chief  Auditor. 

4.  Deputy  Commissioner  of  Accounts  for 
Accounting  Systems. 

5.  Senior  Assistant  Chief  Disbursing 
Officer. 

6.  Junior  Assistant  Chief  Disbursing 
Officer. 

7.  Deputy  Commissioner  of  Accounts  for 
Central  Accounts. 

8.  Assistant  Commissioner  for  Adminis¬ 
tration. 

9.  Regional  Disbursing  Officer,  Atlanta, 
Georgia. 

10.  Regional  Disbursing  Officer,  Dallas, 
Texas. 

11.  Regional  Disbursing  Officer,  Minneap¬ 
olis,  Minnesota. 

12.  Regional  Disbursing  Officer,  Salt  Lake 
City,  Utah. 

This  order  supersedes  the  order  of 
succession  dated  May  26,  1955. 

[seal!  R.  W.  Maxwell, 

Commissioner  of  Accounts. 

[F.  R.  Doc.  57-2117;  Filed,  Mar.  19,  1957; 

.  8:49  a.  m.] 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

California 

NOTICE  OF  PROPOSED  WITHDRAWAL  AND 

RESERVATION  OF  LANDS;  CORRECTION 

March  11,  1957. 

The  notice  of  proposed  withdrawal 
and  reservation  of  lands,  Serial  No.  Sac¬ 
ramento  047465,  to  be  known  as  the 
Honey  Lake  Waterfowl  Management 
Area,  published  in  the  Federal  Register 
of  Friday,  February  8,  1957,  page  796 
(F.  R.  Doc.  57-958)  is  corrected  by  delet- 
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NOTICES 


ing  from  paragraph  1  the  sentence,  “The 
management,  use  and  disposal  of  the 
forest  and  range  resources  will  continue 
under  the  administration  of  the  Bureau 
of  Land  Management  in  accordance  with 
applicable  laws  and  regulations. 

R.  R.  Best, 

State  Supervisor. 

(P.  R.  Doc.  57-2095;  Piled.  Mar.  19,  1957;  • 
8:46  a.  m.J 


Colorado  * 

ORDER  PROVIDING  FOR  OPENING  OF  PUBLIC 
LANDS 

March  12,  1957. 

In  exchanges  of  lands  made  under  the 
provisions  of  section  8  of  the  act  of  June 
28,  1934  (48  Stat.  1269),  as  amended,  the 
following  described  lands  have  been  re¬ 
conveyed  to  the  United  States: 

New  Mexico  Principal  Meridian 

T.  48  N.,  R.  3  E., 

Sec.  10,  N»^NEV4. 

T.  43  N.,  R.  7  E.. 

Sec.  19,  NV&NE14; 

Sec.  20.  WyaNEV4,  and  NW'/*. 

T  45  N  R  7  E 

Sec.  9,  NE14SE14  and  SV4SEy4; 
sec.  10.  SWV4SWV4; 

Sec.  15.  NW14. 

T  45  N  r  9  e 

Sec.  10.  N%.  N%SW%.  and  NW%SE%; 
Sec.  20,  SVi; 

Sec.  29.  W&NE^.  NWft.  NWy4SW&,  and 

SE14SE14; 

Sec.  30,  Ey2NEVi  and  NEV4SE»4. 

T.  47  N.,  R.  2  W., 

Sec.  2,  lots  2,  3,  and  4.  S»/2NW»4: 

Sec.. 3,  lot  1,  S*/2NE»/4,  NWViSEV4,  Ny2SW«4 
and  SE»4NWV4; 

Sec.  13,  SVfeSWft; 

Sec.  24,  NE»4NW>4. 

T  48  N  H  2  W 

Sec.  35.  SEy4NEV4.  EyaSEVi.  and  SW>/4 
8Ey4. 

T.  45  N.,  R.  3  W.. 

Sec.  19.  SE14SW14  and  sy2SEV4; 

Sec.  30,  NW14NEI4. 

T  50  N  H  13  W 

Sec.  10,  EViNEii,  SW&NEft,  SE^  and  SEVi 

swy4; 

Sec.  11,  SEViNEft,  NE^SEVi  and  NW»4 
NWy4; 

Sec.  12,SW^NW»4  and  NWV4SWV4: 

Sec.  15,NEy4,Ey2NWV4  and  NEV4SWV4; 

Sec.  28,  SW^SE^; 

Sec.  33.  NWy4NEy4. 

T.  37  N.,  R.  19  W., 

Tract  59  as  shown  on  resurvey  plat  ap¬ 
proved  May  22, 1933. 

Sixth  Principal  Meridian 
T.  2  N.,  R.  80  W., 

Sec.  28.  NW*4,  Ny28W%  and  SW^SW^; 
Sec.  29.  EVfcEVfc,  sw^NEy*  and  wy2SE%; 
Sec.  32,  Ny2NEV4; 

Sec.  34.  NEy4SWV4.  SV4NEV4  and  Ny2SEV4; 
Sec.  35.  SWV4NW^4  and  NW^SW%. 

T.  3.  N.,  R.  80  W., 

Sec.  23,  lots  10. 11  and  12; 

Sec.  26.  lots  1  and  2. 

T.  11  N..R.  81  W., 

Sec.  25,  N%NE%. 

T.  4  N.,  R.  101  W„ 

Sec.  18,  lot  6. 

T.  4  N.,  R.  102  W., 

Sec.  13.  SEy4NE%,  Ny2SEV4,  SW^SEft  and 
SEV4SWV4; 

Sec.  24.  NWy4NEi4. 

T.  21  S.,  R.  71  W„ 

Sec.  7,  Wy2NW^. 
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Sec.  'V  EftNE‘4.  SWy4NEJ4,  Ey2NWl/4. 

N»/2SW»4,  SE»4SWV4  and  SEy4; 
Sec.9,N^NEi4. 

T.  21  S..  R.  72  W.. 

Sec.  12.NEV4,EViSWV4; 

Sec.  13,Ey(NWy4. 

T.  5  S.,  R.  84  W.. 

Sec.  17.  E%SE>4,  SWV4SEV4; 

Sec.  19.  NEi/4SE>4; 

Sec.  20,  NW‘/4NEi4,  NW^SW^  and  Sft 
Nwy4. 

T.  5  S.,  R.  85  W„ 

Sec.  13,  SW‘/4SEV4  and  SE»4SWV4: 

Sec.  24.  Ny2NEV4. 

T.  13  S.,  R.  92  W., 

Sec.  16,  lots  4  and  5. 

T.  15  S..  R.  93  W.. 

Sec.  29,  SV6SE>/4  and  SWV4; 

Sec .  30 ,  N  y2  SE  V4 ; 

Sec.  32,  NE^NW^,  Ny2NE»4  and  SEV4 
NE»4; 

Sec.  33,  NWy4SW>4,  W'/2NW'/4  and  NEy4 
NWV4.  *■ 

T.  9  S..  R.  94  W„ 

Sec.  7,  EViNRVi; 

Sec.  8.  WJ4NW4. 

T  3  S  R  98  W 

Sec.  17,  sy2SE»4,  NWV4SEV4  and  W»4; 

Sec.  18,  SE14NE4,  Ey2SE»4  and  SW'/4 
SE*4; 

Sec.  19,  NE»4NEi4; 

Sec".  31,  wy2,  WViNE»4  and  NWy4SE>4  and 
NE»4NE>4. 

T.  4  S.,  R.  98  W.. 

Sec.  6.  lots  3,  4  and  5  and  SE14NW14. 

T.  8  S..  R.  98  W., 

Sec.  18,  lot  4; 

Sec.  19,  lots  1,  2  and  3. 

T.  12  S.,  R.  103  W., 

Sec.  8,  E>4SE>4; 

Sec.  9,  W&SWft. 

The  areas  described  total  9,379.94 
acres  of  public  lands. 

The  minerals  in  the  above-described 
lands  were  wholly  or  partly  reserved  by 
the  grantors  or  by  prior  grantors,  and 
any  person  acquiring  any  of  these  lands 
must  accept  title  subject  to  such  reserva¬ 
tions.  Information  as  to  any  mineral 
rights  reconveyed  to  the  United  States  is 
of  record  in  the  Land  Office,  Bureau  of 
Land  Management,  357  New  Custom 
House,  Box  1018,  Denver  1,  Colorado. 

There  are  approximately  twenty-five 
individual  tracts  in  the  area  described 
above.  These  tracts  are  relatively  small 
and  are  widely  scattered  throughout 
central  and  western  Colorado.  The 
lands  vary  greatly  in  topography  and 
vegetative  type,  ranging  from  rolling 
sagebrush  covered  to  rough  and  moun¬ 
tainous  with  browse  plants  and  small 
amounts  of  non-commercial  timber. 
Steep  slopes,  shallow,  rocky  soils  or  in¬ 
adequate  precipitation  render  these 
lands  unsuitable  for  cultivation.  It  is 
unlikely  that  any  of  the  lands  are  adapt¬ 
able  for  small  tract  purposes. 

No  application  for  these  lands  will  be 
allowed  under  the  homestead,  desert 
land,  small  tract  or  any  other  non-min¬ 
eral  public  land  law,  unless  the  lands 
have  already  been  classified  as  valuable, 
or  suitable  for  such  type  of  application, 
or  shall  be  so  classified  upon  considera¬ 
tion  of  an  application.  Any  application 
that  is  filed  will  be  considered  on  its 
merits.  The  lands  will  not  be  subject 
to  occupancy  or  disposition  until  they 
have  been  classified. 

Subject  to  any  existing  valid  rights  and 
the  requirements  of  applicable  law,  the 
lands  described  above  are  hereby  opened 


to  filing  of  applications,  selections,  and 
locations  in  accordance  with  the  fol¬ 
lowing: 

a.  Applications  and  selections  under 
the  nonmineral  public  land  laws  and 
applications  and  offers  under  the  mineral 
leasing  laws  may  be  presented  to  the 
Manager  mentioned  below,  beginning  on 
the  date  of  this  order.  Such  applica¬ 
tions,  selections  and  offers  will  be  con¬ 
sidered  as  filed  on  the  hour  and  respec¬ 
tive  dates  shown  for  the  various  classes 
enumerated  in  the  following  paragraphs: 

(1)  Applications  by  persons  having 
prior  existing  valid  settlement  rights, 
preference  rights  conferred  by  existing 
laws,  or  equitable  claims  subject  to  allow¬ 
ance  and  confirmation  will  be  adjudi¬ 
cated  on  the  facts  presented  in  support 
of  each  claim  or  right.  All  applications 
presented  by  persons  other  than  those 
referred  to  in  this  paragraph  will  be 
subject  to  the  applications  and  claims 
mentioned  in  this  paragraph. 

(2)  All  valid  applications  under  the 
Homestead,  Desert  Land,  and  Small 
Tract  Laws  by  qualified  veterans  of 
World  War  H  or  of  the  Korean  Conflict, 
and  by  others  entitled  to  preference 
rights  under  the  Act  of  September  27, 
1944  (58  Stat.  747;  43  U.  S.  C.  279-284), 
as  amended,  presented  prior  to  10:00 
a.  m.  on  April  17,  1957,  will  be  considered 
as  simultaneously  filed  at  that  hour. 
Rights  under  such  preference  right  ap¬ 
plications  filed  after  that  hour  and  be¬ 
fore  10:00  a.  m.  on  July  17,  1957,  will  be 
governed  by  the  time  of  filing. 

(3)  All  valid  applications  and  selec¬ 
tions  under  the  nonminferal  public  land 
laws,  other  than  those  coming  under 
paragraphs  (1)  and  (2)  above,  and  ap¬ 
plications  and  offers  under  the  mineral 
leasing  laws,  presented  prior  to  10:00 
a.  m.  on  July  17,  1957,  will  be  considered 
as  simultaneously  filed  'at  that  hour. 
Rights  under  such  applications  and 
selections  filed  after  that  hour  will  be 
governed  by  the  time  of  filing. 

b.  The  land  will  be  open  to  location 
under  the  United  States  mining  laws,  be¬ 
ginning  10:00  a.  m.,  on  July  17, 1957,  pro¬ 
viding  locatable  minerals  have  been  re¬ 
conveyed  to  the  United  States. 

Persons  claiming  veteran’s  preference 
rights  under  paragraph  a  (2)  above  must 
enclose  with  their  applications  proper 
evidence  of  military  or  naval  service, 
preferably  a  complete  photostatic  copy 
of  the  certificate  of  honorable  discharge. 
Persons  claiming  preference  rights  based 
upon  valid  settlement,  statutory  prefer¬ 
ence,  or  equitable  claims  must  enclose 
properly  corroborated  statements  in  sup¬ 
port  of  their  applications,  setting  forth 
all  facts  relevant  to  their  claims.  De¬ 
tailed  rules  and  regulations  governing 
applications  which  may  be  filed  pursuant 
to  this  notice  can  be  found  in  Title  43 
of  the  Code  of  Federal  Regulations. 

Inquiries  concerning  these  lands  shall 
be  addressed  to  the  Manager,  Land  Office, 
Bureau  of  Land  Management,  357  New 
Custom  House,  Box  1018,  Denver  1, 
Colorado. 

Max  Caplan, 
State  Supervisor. ' 

[F.  R.' Doc.  57-2096;  Piled,  Mar.  19,  1957; 

8:47  a.  m.] 
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Wednesday,  March  20,  1957  FEDERAL  REGISTER 


[Serial  No.  Idaho  064391 
Idaho 

ORDER  PROVIDING  FOR  OPENING  OF  PUBLIC 
LANDS 

1  March  12, 1957. 

Pursuant  to  the  following  determina¬ 
tions  of  the  Federal  Power  Commission 
and  in  accordance  with  Order  No.  541, 
section  2.5,  of  the  Director,  Bureau  of 


Land  Management,  approved  April  21, 
1954,  19  F.  R.  2473-2476,  it  is  ordered  as 
follows: 

The  lands  hereinafter  described  so  far 
as  they  are  withdrawn  and  reserved  for 
power  purposes,  are  hereby  restored  to 
disposition  under  the  public  land  laws, 
subject  to  the  provisions  of  section  24 
of  the  Federal  Power  Act  of  June  10, 1920 
(41  Stat.  1075;  16  U.  S.  C.  818),  as 
amended. 


opened  to  filing  of  applications,  selec¬ 
tions,  and  locations  in  accordance  with 
the  following: 

a.  Applications  and  selections  under 
the  non-mineral  public  land  laws  may 
be  presented  to  the  Manager  mentioned 
below,  beginning  on  the  date  of  this  or¬ 
der.  Such  applications  and  selections 
will  be  considered  as  filed  on  the  hour 
and  respective  dates  shown  for  the  vari¬ 
ous  classes  enumerated  in  the  following 


Determi¬ 

nation 

No. 


Description  of  total  acreage 


BOISE  MERIDIAN,  IDAHO 

D.  A.  446  T.  17  N„  R.  25  E„ 

Idaho  Sec.  30,  SE^SW^; 

Sec.  31,  E^NWK. 

D.  A.  445  T.  28  N.,  R.  1  E., 

Idaho  Sec.  34,  Lot  3. 

D.  A.  447  T.  3  N„  R.  41  E„ 

Idaho  Sec.  9.  Lots  1,  2,  3,  4,  NWJtfNW}*, 
NWkSEJ*. 

D.  A.  452  T.  6  S.,  R.  6  E„ 

Idaho  Sec.  2,  N^SH; 

Sec.  3,  Lots  3. 4,  SW^NWJi,  NEKSWtf, 
and  NJ^SEJi. 

D.  A.  474  T.  13  N„  R.  19  E., 

Idaho  Sec.  11,  SEJiSWJ*. 

D.  A.  455  T.  15  N.,  R.  19  E.. 

Idaho  Sec.  25,  NW^SW^. 

D.  A.  454  T.  11  N„  R.  17  E., 

Idaho  Sec.  28,  Lot  1; 

Sec.  29,  Lot  1,  2,  and  3. 

D.  A.  453  T.  29  N„  R.  1  E., 

Idaho  Sec.  14,  Lot  1,  4,  5,  and  8. 

D.  A.  466  T.  19  N.,  R.  21  E., 

Idaho  Sec.  34,  Lots  3,  6. 

D.  A.  471  T.  20  N.,  R.  21  E., 

Idaho  Sec.  25,  Lot  9. 

D.  A.  479  T.  11  N.,  R.  18  E., 

Idaho  Sec.  22,  Lots  5,  6. 

D.  A.  483  T.  4  S.,  R.  2  E., 

Idaho  Sec.  5,  Lot  4. 

D.  A.  482  T.  15  N.,  R.  20  E., 

Idaho  Sec.  8,  Lots  1,  2,  3,  4,  and  NW^SEJ^. 

D.  A.  440  T.  27  N.,  R.  1  E., 

Idaho  Sec.  3,  Lots  2,  6,  7  and  10. 

D.  A.  413  T.  9  N.,  R.  44  E„ 

Idaho  Sec.  35,  N^NEJ*. 

D.  A.  435  T.  6  8.,  R.  13  E., 

442  Sec.  17,  SJ^NE^,  NE^SE^I 

Idaho  Sec.  20,  Lot  8,  WHNW^. 

D.  A.  418  T.  25  N.,  R.  1  E., 

424  Sec.  2,  Lots  8,  9; 

Idaho  Sec.  11,  Lots  1,  4,  5  and  8. 

D.  A.  411  T.  25  N.,  R.  1  E., 

Idaho  Sec.  14,  Lot  8. 


Lemhi  County— Near  junction  of  Mill  Creek 
with  the  Lemhi  River,  8  miles  southeast  of 
Lemhi,  Idaho. 

Idaho  County— About  3 A  miles  south  of 
Whitebird,  Idaho,  on  U.  S.  Highway  95. 

Bonneville  County— Along  left  bank  of  Snake 
River  about  6  miles  east  of  Ririe,  Idaho. 

Owyhee  County— Along  left  bank  of  Snake 
River,  northeast  of  Bruneau,  Idaho. 


Custer  County— Near  right  bank  of  Salmon 
River,  about  3  miles  southeast  of  Challis, 
Idaho. 

Custer  County— Along  right  bank  of  Salmon 
River,  about  2  miles  east  of  Challis,  Idaho. 

Custer  County— On  north  bank  of  Salmon 
River  about  4  miles  west  of  Clayton,  Idaho. 

Idaho  County— On  right  bank  of  Salmon 
River  about  6  miles  downstream  from  White- 
bird,  Idaho. 

Lemhi  County— About  20  miles  south  of  Salm¬ 
on,  Idaho,  on  U.  8.  Highway  93. 

Lemhi  County— About  15  miles  south  of  Salm¬ 
on,  Idaho,  on  U.  S.  Highway  93. 

Custer  County— About  4  miles  east  of  Clayton, 
Idaho,  on  U.  S.  Highway  93. 

Elmore  County— Near  Snake  River  northwest 
of  Grandview,  Idaho. 

Custer  County— About  10  miles  northeast  of 
Challis,  Idaho. 

Idaho  County— 4  to  5  miles  south  of  White- 
bird,  Idaho,  on  U.  S.  Highway  95. 

Fremont  County— Along  Fall  River  east  of 
Marysville,  Idaho. 

Twin  Falls  County— Near  Snake  River  south¬ 
east  of  Bliss,  Idaho. 

Idaho  County— A  to  VA  miles  south  of  Lucile, 
Idaho,  on  U.  S.  Highway  95. 

Idaho  County— About  8  miles  north  of  Riggins 
on  U.  S.  Highway  95. 


paragraphs: 

(1)  Applications  by  persons  having 
prior  existing  valid  settlement  rights, 
preference  rights  conferred  by  existing 
laws,  or  equitable  claims  subject  to  al¬ 
lowance  and  confirmation  will  be  adjudi¬ 
cated  on  the  facts  presented  in  support 
of  each  claim  or  right.  All  applications 
presented  by  persons  other  than  those 
referred  to  in  this  paragraph  will  be  sub¬ 
ject  to  the  applications  and  claims 
mentioned  in  this  paragraph. 

(2)  All  valid  applications  under  the 
Homestead,  Desert  Land,  and  Small 
Tract  Laws  by  qualified  veterans  of 
World  War  n  or  of  the  Korean  Conflict, 
and  by  others  entitled  to  preference 
rights  under  the  act  of  September  27, 
1944  (58  Stat.  747;  43  U.  S.  C.  279-284,  as 
amended),  presented  prior  to  10:00  a.  m. 
on  April  17,  1957,  will  be  considered  as 
simultaneously  filed  at  that  hour. 
Rights  under  such  preference  right  ap¬ 
plications  filed  after  that  hour  and  be¬ 
fore  10:00  a.  m.  on  July  17,  1957,  will  be 
governed  by  the  time  of  filing. 

(3)  All  valid  applications  and  selec¬ 
tions  under  the  nonmineral  public  land 
laws,  other  than  those  coming  under 
paragraphs  (1)  and  (2)  above,  presented 
prior  to  10:00  a.  m.  on  July  17,  1957,  will 
be  considered  as  simultaneously  filed  at 
that  hour.  Rights  under  such  applica¬ 
tions  and  selections  filed  after  that  hour 
will  be  governed  by  the  time  of  filing. 

All  the  lands  with  the  exception  of  the 
NW1/4SW1/4,  Section  2;  Lot  3  and  4,  the 
N1/2SE1/4  and  NEy4SW1/4,  Section  3,  all  in 
T.  6  S.,  R.  6  E.,  Boise  Meridian,  Idaho, 


The  areas  described  total  2,344.85  acres 
of  public  lands. 

The  lands  are  widely  scattered 
throughout  Idaho  and  generally  lie  in 
the  Snake  River  plain  and  in  mountain¬ 
ous  regions.  Adverse  "topography  and 
rocky  soils  render  most  of  the  land  un¬ 
suited  to  agricultural  development  other 
than  grazing  by  range  livestock.  Soils 
vary  from  sand  and  gravel  to  silt  loam. 
Cover  includes  grass  and  sagebrush  with 
some  slightly  timbered  areas. 

No  application  for  these  lands  will  be 
allowed  under  the  homestead,  desert- 
land,  small-tract,  or  any  other  nonmin¬ 
eral  public  land  law,  unless  the  lands 
have  already  been  classified  as  valuable, 
or  suitable  for  such  type  of  application, 
or  shall  be  so  classified  upon  considera¬ 
tion  of  an  application.  Any  application 
that  is  filed  will  be  considered  on  its 
merits.  The  lands  will  not  be  subject 
to  occupancy  or  disposition  until  they 
have  been  classified. 

Any  disposition  of  the  lands  described 
herein  shall  be  subject  to  the  stipulation 
that  if  and  when  the  land  is  required, 
in  whole  or  in  part  for  power  develop¬ 
ment  purposes,  any  structures  or  im¬ 
provements  placed  thereon  which  may  be 
found  to  obstruct  or  interfere  with  such 


development,  shall  without  cost,  expense, 
or  delay  to  the  United  States,  its  licensees 
or  permittees,  be  removed  or  relocated  in¬ 
sofar  as  may  be  necessary  to  eliminate 
interference  with  such  power  develop¬ 
ment. 

Lands  in  the  NW1/4SW1/4  of  Section  2; 
Lot  3  and  4,  the  N^SEVi  and  NE1/4SW1/4 
of  Section  3,  all  in  T.  6  S.,  R.  6  E.,  Boise 
Meridian,  Idaho,  included  in  D.  A.  452, 
are  subject  .to  prior  right  of  the  license 
for  Federal  Power  Commission  Project 
2055-5  (C.  J.  Strike)  and  its  successors 
to  use  those  lands  for  the  project  pur¬ 
poses  as  provided  by  the  license  for  the 
project. 

„  The  lands  described  shall  be  subject  to 
application  by  the  State  of  Idaho  for  a 
period  of  90  days  from  the  date  of  pub¬ 
lication  of  this  order  in  the  Federal 
Register  for  right-of-way  for  public 
highways  or  as  a  source  of  material  for 
construction  and  maintenance  of  such 
highways,  in  accordance  with  and  sub¬ 
ject  to  the  provisions  of  section  24  of  the 
Federal  Power  Act,  as  amended,  and  the 
special  stipulations  provided  in  the  pre¬ 
ceding  paragraph. 

Subject  to  any  existing  valid  rights 
and  the  requirements  of  applicable  law, 
the  lands  described  above  are  hereby 


have  been  opened  to  location  and  entry 
under  the  United  States  Mining  Laws 
pursuant  to  the  act  of  August  11,  1955 
(69  Stat.  683;  38  U.  S.  C.  621),  and  to 
application  and  offers  under  the  mineral 
leasing  laws.  The  NW^SW^,  Section 
2;  Lot  3  and  4,  the  NV2SE14  and  NEV4 
SWVi,  Section  3,  all  in  T.  6  S.,  R.  6  E., 
Boise  Meridian,  Idaho,  will  be  open  to 
location  under  the  United  States  Mining 
Laws,  beginning  10:00  a.  m.,  on  July  17, 
1957. 

Persons  claiming  veteran’s  preference 
rights  under  paragraph  a  (2)  above  must 
enclose  with  their  applications  proper 
evidence  of  military  or  naval  service, 
preferably  a  complete  photostatic  copy 
of  the  certificate  of  honorable  discharge. 
Persons  claiming  preference  rights  based 
upon  valid  settlement,  statutory  prefer¬ 
ence,  or  equitable  claims  must  enclose 
properly  corroborated  statements  in  sup¬ 
port  of  their  applications,  setting  forth 
all  facts  relevant  to  their  claims.  De¬ 
tailed  rules  and  regulations  governing 
applications  which  maybe  filed  pursuant 
to  this  notice  can  be  found  in  Title  43  of 
the  Code  of  Federal  Regulations. 

Inquiries  concerning  these  lands  shall 
be  addressed  to  the  Manager,  Land  Office, 
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Bureau  of  Land  Management,  P.  O.  Box 
2237,  Boise,  Idaho. 

J.  R.  Penny, 
State  Supervisor. 

[P.  R.  Doc.  67-2004;  Filed,  Mar.  19.  1957; 
8:46  a.  m.[ 


ATOMIC  ENERGY  COMMISSION 

(Docket  No.  P-26  J 
Lockheed  Aircraft  Corp. 

NOTICE  OF  ISSUANCE  OF  CONSTRUCTION 

PERMIT  AUTHORIZING  CONSTRUCTION  OF 

CRITICAL  EXPERIMENTS  FACILITY 

Please  take  notice  that  the  Atomic 
Energy  Commission  on  March  14,  1957, 
issued  construction  permit  No.  C PCX-5, 
authorizing  Lockheed  Aircraft  Corpo¬ 
ration  to  construct  a  critical  experiments 
facility.  The  construction  permit  is 
substantially  as  set  forth  in  the  notice 
of  proposed  action  published  in  the 
Federal  Register  on  February  26,  1957, 
22  F.  R.  1104. 

A  copy  of  the  construction  permit  is 
on  file  in  the  AEC  Public  Document  Room 
located  at  1717  H  Street  NW..  Washing¬ 
ton,  D.  C. 

Dated  at  Washington,  D.  C,  this  14th 
day  of  March  1957. 

For  the  Atomic  Energy  Commission. 

H.  L.  Price,  ' 
Director, 

Division  of  Civilian  Application. 

(P.  R.  Doc.  57-2087;  Plied,  Mar.  19,  1957; 

8:45  a.  m.] 


CIVIL  AERONAUTICS  BOARD 

[Docket  No.  2909  et  al.] 

New  York  City-Mexico  City  Nonstop 
Service  Case 

notice  of  resumption  of  hearings 

Notice  is  hereby  given  that  the  hear¬ 
ings  in  the  above-entitled  proceeding, 
which  were  recessed  on  November  23, 
1954,  will  resume  on  March  26,  1957,  at 
10:00  a.  m.,  e.  s.  t.,  in  Room  E-224,  Tem¬ 
porary  Building  No.  5,  16th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.  C.,  before  Examiner  Edward  T. 
Stodola. 

Dated  at  Washington,  D.  C.,  March 
15,  1957. 

[seal]  Francis  W.  Brown, 

Chief  Examiner. 

[P.  R.  Doc.  57-2118;  Piled,  Mar.  19,  1957; 
8:50  a.  m.] 


[Docket  Nos.  8153,  8483] 

Los  Angeles  Air  Service,  Inc. 

NOTICE  OF  HEARING 

In  the  matter  of  the  joint  application 
of  Kirk  Kerkorian,  doing  business  as  Los 
Angeles  Air  Service,  and  Los  Angeles 
Air  Service,  Inc.,  for  approval  of  con¬ 
trol  and  interlocking  relationships,  pur¬ 
chases,  and  leases. 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  that  hearing  in 


the  above-entitled  proceeding  is  as¬ 
signed  to  be  held  on  April  4,  1957,  at 
10:00  a.  m.,  e.  s.  t.,  in  Room  E-210, 
Temporary  Building  No.  5,  16th  Street 
•and  Constitution  Avenue  NW„  Wash¬ 
ington,  D.  C.,  before  Examiner  Barron 
Fredricks. 

Dated  at  Washington,  D.  C.,  March 
15,  1957. 

[seal]  Francis  W.  Brown, 

Chief  Examiner. 

[P.  R.  Doc.  57-2119;  Piled,  Mar.  19,  1957; 
8:50  a.  m.] 


[Docket  No.  8462] 

Hacienda  Hotels-Motels,  Rooms  and 
Flight  Reservations,  Inc.,  and  U.  S. 
Aircoach;  Enforcement  Proceeding 

NOTICE  OF  POSTPONEMENT  OF  HEARING 

Notice  is  hereby  given  that  the  hearing 
in  the  above-entitled  proceeding  here¬ 
tofore  assigned  for  March  19,  1957,  has 
been  postponed  to  March  27,  1957,  at 
10:00  a.  m.,  local  time,  in  Room  E-224, 
Temporary  Building  No.  5,  16th  Street 
and  Constitution  Avenue  NW.,  Washing¬ 
ton,  D.  C.,  before  Examiner  Walter  W. 
Bryan,  for  the  purpose  of  receiving  the 
Board’s  Office  of  Enforcement’s  pres¬ 
entation  after  which  to  be  continued 
for  Respondents  Case  on  April  30,  1957, 
at  10:00  a.  m.,  local  time,  in  Court  Room 
No.  10,  Federal  Building,  312  North 
Spring  Street,  Los  Angeles,  California. 

Dated  at  Washington,  D.  C.,  March  15, 
1957. 

[seal]  Francis  W.  Brown, 

Chief  Examiner, 

[P.  R.  Doc.  57-2120;  Filed,  Mar.  19,  1957; 
8:50  a.  m.] 


[Order  No.  E-11135;  Docket  No.  8613] 
Braniff  Airways,  Inc.,  et  al. 

ORDER  OF  SUSPENSION  AND  INVESTIGATION 

In  the  matter  of  interstate  and  over¬ 
seas  passenger  fare  increases  filed  by 
various  carriers. 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.  C., 
on  the  15th  day  of  March  1957. 

Tariff  revisions  have  been  filed  on  be¬ 
half  of  Braniff  Airways,  Inc„  Capital 
Airlines,  Inc.,  Delta  Air  Lines,  Inc.,  East¬ 
ern  Air  Lines,  Inc.,  Northwest  Airlines, 
Inc.,  Trans  World  Airlines,  Inc.,  and 
United  Air  Lines,  Inc.,  proposing  in¬ 
creases  in  substantially  all  local  domestic, 
passenger  fares  of  approximately  six  per¬ 
cent.  The  proposals  on  behalf  of  Eastern 
and  Capital  include,  in  addition  to  the 
six  percent  increase,  an  increase  of  $1.00 
per  ticket,  while  the  United  proposal  also 
includes  a  six  percent  increase  in  local 
and  joint  fares  between  the  mainland 
and  Hawaii.  The  proposals  are  filed  for 
effectiveness  April  1,  1957,  and  April  6, 
1957. 

The  Board  has  carefully  considered 
the  tariff  proposals  and  the  justifications 
submitted  by  some  of  the  carriers  in 
support  thereof,  and  the  operating  and 


financial  results  of  the  carriers  over 
recent  years,  and  on  the  basis  thereof 
has  concluded  that  pursuant  to  its 
powers  under  section  1002g  of  the  act, 
it  should  suspend  the  proposed  increases 
and  investigate  the  reasonableness 
thereof.1  At  the  termination  of  the  in¬ 
vestigation,  the  Board  will  be  in  a  posi¬ 
tion  to  prescribe  the  lawful  fares, 
whether  the  same,  higher,  or  lower  than 
the  fares  now  in  effect. 

Although  preliminary  reported  1956 
net  operating  income  before  interest  ex¬ 
penses,  capital  gains  and  income  taxes  is 
somewhat  lower  for  the  majority  of 
trunkline  carriers  than  in  1955,  the  re¬ 
ported  net  profit  after  income  taxes 
(before  interest  expense),  which  reflects 
capital  gains,  is  substantially  the  same 
as  in  1955.  Generally,  the  reported  de¬ 
clines  in  the  net  operating  income  are 
moderate,  and  do  not  indicate  any  emer¬ 
gency  situation  which  would  support 
permitting  the  proposed  increases  to  be¬ 
come  effective  without  an  investigation 
and  public  hearing  on  the  need  thereof. 

It  should  be  noted  that  for  the  seven 
carriers  who  have  so  far  filed  for  in¬ 
creased  fares,  a  six  percent  increase,  as¬ 
suming  no  loss  in  traffic,  would  amount 
to  approximately  $47  million  a  year, 
based  on  1956  passenger  revenues.  For 
the  trunkline  industry  as  a  whole,  a  simi¬ 
lar  increase  would  involve  a  $67  million 
increase  in  fares.  If  the  $1.00  per  ticket 
additional  increase  proposed  by  Eastern 
and  Capital  were  also  added,  the  total 
increase  for  the  trunkline  industry  as  a 
whole  could  be  as  much  as  $95  million  a 
year.  In  view  of  the  favorable  earnings 
of  the  trunklines  since  1950,  the  appar¬ 
ent  absence  of  any  over-all  emergency 
situation  at  this  time,  and  the  major 
impact  of  the  present  fare  proposals,  the 
claims  advanced  by  the  carriers  of  an 
urgent  and  immediate  need  for  a  fare 
increase  are  not  sufficient  in  the  opin¬ 
ion  of  the  Board  to  justify  permitting 
these  increases  to  go  into  effect  without 
a  full  investigation  to  establish  that  the 
claimed  need  in  fact  exists. 

We  are,  however,  impressed  by  the  de¬ 
sirability,  from  the  carriers’  standpoint, 
of  a  prompt  determination  of  their  claim 
for  increased  fares.  From  the  stand¬ 
point  of  the  public,  it  is  equally  impor¬ 
tant  that  this  investigation  be  completed 
promptly,  and  within  the  180-day  maxi¬ 
mum  period  of  suspension  permitted  by 
the  act,  so  as  to  avoid  any  possibility  of 
the  public  being  charged  higher  fares 
which  might  prove  to  be  unwarranted. 
For  this  reason,  we  believe  that  an  ex¬ 
pedited  procedure  should  be  adopted  in 
this  investigation  to  insure  an  expedi¬ 
tious  determination  therein.  We  shall, 
therefore,  order  the  matter  set  down  • 
promptly  for  prehearing  conference,  fix 
an  early  date  for  the  start  of  the  hearing, 
and  further  provide  that  the  Hearing 
Examiner  shall  take  appropriate  steps, 
consistent  with  the  requirements  of  due 
process,  to  expedite  the  proceeding  to 
the  end  that  the  Board  may  be  in  posi¬ 
tion  to  render  its  final  decision  prior  to 
the  expiration  of  the  period  during 


1  Because  of  the  lack  of  Jurisdiction  over 
the  reasonableness  of  fares  in  foreign  air 
transportation,  proposed  increases  in  fares 
to  Canada  are  not  included  in  this  order. 
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which  the  fares  are  subject  to  suspen¬ 
sion. 

In  addition,  in  view  of  the  public  in¬ 
terest  in  having  the  propriety  of  the  pro¬ 
posed  increases  determined  before  they 
become  effective,  the  Board  has  given 
careful  consideration  to  areas  where  it 
would  be  feasible  to  limit  the  scope  of 
this  investigation  without  prejudice  to 
the  carriers  or  the  public.  Upon  such 
consideration,  we  have  determined  that 
the  method  of  determining  the  earnings 
element  is  an  issue  which  may  be  so 
limited  in  this  proceeding.  A  fair  return 
upon  original  cost,  less  book  deprecia¬ 
tion,  of  the  property  used  and  useful  in 
the  public  service  is  a  well-recognized 
standard  for  measuring  the  reasonable¬ 
ness  of  utility  rates,  and  has  been  the 
general  standard  used  in  mail  rate  cases 
decided  by  the  Board.  Because  of  the 
relatively  short  life  of  the  major  assets 
used  in  this  industry,  an  original  cost 
less  book  depreciation  rate  base  does  not 
ordinarily  differ  markedly  from  other 
possible  rate  bases.  Moreover,  because 
the  equipment  accounts  of  this  industry, 
since  its  inception,  have  been  kept  upon 
an  original  cost  basis,  original  cost  less 
book  depreciation  is  particularly  adapted 
to  provide  a  readily  ascertainable  rate 
base  with  a  minimum  of  delay.  Original 
cost  less  book  depreciation  is,  moreover, 
an  accurate  measure  of  the  funds  which 
have  been  invested  in  property  used  and 
useful  in  the  public  service,  and,  in  our 
opinion,  limiting  the  issues  in  this  pro¬ 
ceeding  as  to  the  earnings  element  in  the 
fares  to  the  single  question  of  the  rate 
of  return  to  be  allowed  on  an  original 
cost  less  depreciation  rate  base  would  be 
equitable  to  the  carriers,  investors,  and 
the  public.  We  will  accordingly  so  limit 
the  issues  in  this  proceeding.* 

Another  area  where  it  appears  feasible 
to  limit  the  issues  in  this  proceeding  is  in 
connection  with  the  $1.00  per  ticket  in¬ 
crease  proposed  by  certain  carriers.  This 
proposal  involves  both  a  change  in  the 
fare  level  and  the  fare  structure.  In  the 
interest  of  expediting  this  case,  we  deem 
it  important  at  this  time  to  focus  in  this 
proceeding  upon  the  fare  level  issue  in¬ 
volved  in  this  change.  We  are  accord¬ 
ingly  excluding  any  fare  structure  issues 
from  consideration  in  this  case,  so  that 
if  the  need  for  increased  passenger 
revenues  is  demonstrated  in  this  case  the 
form  of  such  increase  as  proposed  by 
certain  carriers — e.  g.,  a  flat  increase  per 
ticket — will  not  be  open  to  question  here. 
In  this  manner,  the  record  will  not  be 
encumbered  with  evidence  as  to  the 
merits  of  particular  fare  structure  pro¬ 
posals  and  we  will  be  able  to  concentrate 
our  attention  promptly  on  the  basic 
issue — the  overall  revenue  needs  of  the 
carriers. 

Since  presumably  the  carriers  who 
proposed  the  increase  have  available  to 
them  the  basic  justification  upon  which 


8  This  limitation  is,  of  course,  without 
prejudice  to  the  carriers’  opportunity  in  the 
General  Passenger  Fare  Investigation,  Docket 
No.  8008,  to  seek  consideration  of  other  evi¬ 
dence  with  respect  to  the  issues  in  that 
case.  See  Order  No.  E-l 1009,  February  6, 
1957. 


they  base  their  action,  the  prompt  activa¬ 
tion  of  this  proceeding  should  impose  no 
undue  burden  upon  them,  especially  in 
the  light  of  the  preparatory  work  they 
have  done  in  connection  with  similar 
issues  in  the  General  Passenger  Fare  In¬ 
vestigation,  Docket  No.  8008. 

Accordingly,  it  is  ordered.  That: 

1.  An  investigation  be  and  hereby  is 
instituted  to  determine  whether  the 
fares,  rules,  regulations  and  provisions 
described  in  Appendix  A*  hereto  are, 
or  will  be,  unjust  and  unreasonable,  or 
otherwise  unlawful,  and  if  found  to  be 
unlawful  to  determine  and  prescribe  the 
lawful  rules,  regulations,  provisions  and 

a.  As  to  fares  in  interstate  air  trans¬ 
portation,  the  lawful  fares  (or  the  max¬ 
ima  or  minima,  or  the  maxima  and  min¬ 
ima  thereof) ,  and ' 

b.  As  to  fares  in  overseas  air  trans¬ 
portation,  the  lawful  maxima  or  minima, 
or  maxima  and  minima  thereof. 

2.  Pending  such  investigation,  hear¬ 
ing  and  decision  by  the  Board,  the  pro¬ 
visions  described  in  Appendix  A  *  hereto 
be  and  hereby  are  suspended  insofar  as 
applicable  to  interstate  and  overseas 
transportation  and  their  use  deferred  to 
and  including  June  29,  1957,  and  no 
changes  whatsoever  be  made  therein 
during  the  period  of  suspension,  except 
by  order  or  special  permission  of  the 
Board; 

3.  A  prehearing  conference  in  this 
proceeding  be  held  before  an  examiner 
of  the  Board  hereafter  to  be  designated, 
in  Room  5859,  Department  of  Commerce 
Building,  Washington,  D.  C.  at  10:00 
a.  m„  on  the  21st  day  of  March  1957,  and 
hearing  herein  be  commenced  at  10:00 
a.  m.,  on  the  4th  day  of  April  1957; 

4.  The  Hearing  Examiner  shall  take 
appropriate  steps,  consistent  with  the 
requirements  of  due  process,  to  expedite 
the  proceedings  to  the  end  that  the 
Board  may  be  in  a  position  to  render  its 
final  decision  herein  prior  to  the  expira¬ 
tion  of  the  period  during  which  the  fares 
can  be  suspended; 

5.  The  issues  with  respect  to  the  earn¬ 
ings  element  to  be  included  in  determin¬ 
ing  just  and  reasonable  rates  shall  be 
limited  to  the  issue  of  the  rate  of  return 
to  be  allowed  upon  a  rate  base  equal  to 
the  original  cost  less  book  depreciation 
of  the  assets  used  and  useful  in  the  pub¬ 
lic  service  and  fare  structure  issues,  if 
any,  in  connection  with  the  proposed  one 
dollar  per  ticket  increase  shall  be  ex¬ 
cluded  from  consideration  in  this  pro¬ 
ceeding;  and 

6.  A  copy  of  this  order  be  filed  with 
the  aforesaid  tariffs  and  a  copy  be  served 
upon  Braniff  Airways,  Inc.,  Capital  Air¬ 
lines,  Inc.,  Delta  Air  Lines,  Inc.,  Eastern 
Air  Lines,  Inc.,  Northwest  Airlines,  Inc., 
Trans  World  Airlines,  Inc.,  United  Air 
Lines,  Inc.,  American  Airlines,  Inc.,  Con¬ 
tinental  Air  Lines,  Inc.,  National  Air¬ 
lines,  Inc.,  Southwest  Airways  Company, 
Western  Air  Lines,  Inc.,  Los  Angeles  Air¬ 
ways,  Inc.,  and  New  York  Airways,  Inc., 
who  are  hereby  made  respondents  in  this 
proceeding. 


»  Filed  as  part  of  the  original  document. 


By  the  Civil  Aeronautics  Board.4 

[seal]  M.  C.  Mulligan, 

Secretary. 

[F.  R.  Doc.  57-2162;  Filed.  Mar.  18,  1957; 
12:31  p.  m.J 


FEDERAL  POWER  COMMISSION 

[Docket  No.  G-12193] 

Magnolia  Petroleum  Co. 

ORDER  SUSPENDING  PROPOSED  CHANGES  IN 
RATES 

,  March  12,  1957. 

On  February  11  and  12,  1957,  Mag¬ 
nolia  Petroleum  Company  (Magnolia) 
submitted  for  filing  proposed  changes  in 
its  rate  schedules  presently  in  effect  for 
sales  subject  to  the  jurisdiction  of  the 
Commission.  The  proposed  changes, 
which  constitute  increased  rates  and 
charges,  are  contained  in  the  following 
designated  filings: 

Description ;  Purchaser;  Rate  Schedule 
Designation;  and  Effective  Date 

Notice  of  Change  Undated;  United  Fuel 
Gas  Company;  Supplement  No.  3  to  Mag¬ 
nolia’s  FPC  Gas  Rate  Schedule  No.  2;  March 

13,  1957. 

Notice  of  Change  Undated;  United  Fuel 
Gas  Company;  Supplement  No.  4  to  Mag¬ 
nolia’s  FPC  Gas  Rate  Schedule  No.  1;  March 

14,  1957.6 

In  support  of  the  proposed  increased 
rate,  Magnolia  states  that  the  contract 
was  entered  into  in  good  faith  as  the 
result  of  arm’s-length  negotiations  and 
that  the  long-term  contract  resulted  with 
the  installment  price  schedule  therein. 
Magnolia  also  states  that  because  of  the 
competitive  nature  of  the  producing 
segment  of  the  natural  gas  industry  to 
deny  the  increased  price,  which  was 
based  upon  the  “supply  and  demand 
formula,”  would  be  confiscatory  of  the 
seller’s  property.  Magnolia  further 
states  that  the  increasing  costs  of  explo¬ 
ration,  production,  and  processing  of 
natural  gas  with  depletion  of  reserves, 
requires  additional  revenue. 

The  increased  rates  and  charges  pro¬ 
posed  in  the  aforesaid  filings  have  not 
been  shown  to  be  justified,  and  may  be 
unjust,  unreasonable,  unduly  discrimina¬ 
tory  or  preferential  or  otherwise  unlaw¬ 
ful. 

The  Commission  finds:  It  is  necessary 
and  proper  in  the  public  interest  and 
to  aid  in  the  enforcement  of  the  pro¬ 
visions  of  the  Natural  Gas  Act  that  the 
Commission  enter  upon  a  hearing  con¬ 
cerning  the  lawfulness  of  the  proposed 
increased  rates  and  charges  and  that 
the  above-designated  supplements  be 
suspended  and  the  use  thereof  deferred 
as  hereinafter  ordered. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  con¬ 
tained  in  sections  4,  5,  15,  and  16  of  the 
Natural  Gas  Act,  and  the  Commission’s 

4  Dissenting  statement  of  Vice  Chairman 
Gurney,  filed  as  part  of  original  document. 

6  The  stated  effective  date  is  the  first  day 
after  expiration  of  the  required  30  days’ 
notice,  or  the  effective  date  proposed  by  Mag¬ 
nolia,  if  later. 
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general  rules  and  regulations,  a  public 
hearing  be  held,  upon  a  date  to  be  fixed 
by  notice  from  the  Secretary  concern¬ 
ing  the  lawfulness  of  the  proposed  in¬ 
creased  rates  and  charges,  and  pending 
such  hearing  and  decision  thereon  the 
above  designated  supplements  be  and 
the  same  hereby  are  suspended  and  the 
use  thereof  deferred  until  August  13, 
1957,  and  August  14,  1957,  respectively, 
and  until  such  further  time  as  they  are 
made  effective  in  the  manner  prescribed 
by  the  Natural  Gas  Act. 

(B)  Neither  the  supplements  hereby 
suspended  nor  the  rate  schedules  sought 
to  be  altered  thereby,  shall  be  changed 
until  this  proceeding  has  been  disposed 
of  or  until  the  period  of  suspension  has 
expired,  unless  otherwise  ordered  by  the 
Commission. 

(C)  Interested  state  commissions  may 
participate  as  provided  by  sections  1.8 
and  1.37  (f)  (18  CFR  1.8  and  1.37  (f) )  of 
the  Commission’s  rules  of  practice  and 
procedure. 

By  the  Commission.1 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[P.  R.  Doc.  57-2097;  Piled,  Mar.  19,  1957; 

8:47  a.  m.J 


[Docket  Nos.  G-9553,  G-11038,  G-110691 
H.  L.  Hunt 

NOTICE  OF  CONTINUANCE  OF  HEARING 
March  13,  1957. 

Upon  consideration  of  the  motion  filed 
March  8,  1057,  by  Counsel  for  H.  L.  Hunt 
for  continuance  of  the  hearing  now 
scheduled  for  March  25,  1957,  in  the 
above-designated  matters ; 

Notice  is  hereby  given  that  the  hearing 
in  these  matters  is  postponed  to  com¬ 
mence  at  10:00  a.  m.,  e.  s.  t.,  April  23, 
1957,  in  a  hearing  room  of  the  Federal 
Power  Commission,  441  G  Street  NW., 
Washington,  D.  C. 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[F.  R.  Doc.  57-2098;  Piled,  Mar.  19,  1957; 

8:47  a.  m.] 


[Docket  No.  G-12201] 

Magnolia  Petroleum  Co. 

ORDER  SUSPENDING  PROPOSED  CHANGES  IN 
RATES 

March  13,  1957. 

Magnolia  Petroleum  Company  (Mag¬ 
nolia)  on  February  28  and  13,  1957, 
tendered  for  filing  proposed  changes  in 
its  presently  effective  rate  schedule  for 
sales  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission.  The  pro¬ 
posed  changes,  which  constitute 
increased  rates  and  charges,  are  con¬ 
tained  in  the  following  designated  filing: 

Description:  Letter  of  Agreement  dated 
December  20,  1954;  Notice  of  Change,  un¬ 
dated. 


1  Commissioner  Digby  dissenting. 


Purchaser :  Transcontinental  Gas  Pipe  Line 
Corporation. 

Rate  schedule  designation:  Supplement 
No.  19  to  Magnolia’s  PPC  Gas  Rate  Schedule 
No.  16;  Supplement  No.  20  to  Magnolia’s 
FPC  Gas  Rate  Schedule  No.  16. 

Effective  date:  2  March  30,  1957;  March  15, 
1957. 

In  support  of  the  proposed  increased 
rate,  Magnolia  states  that  the  contract 
was  entered  into  in  good  faith  as  the 
result  of  arms  length  negotiations  and 
that  the  long-term  contract  resulted  with 
the  installment  price  schedule  therein. 
Magnolia  also  states  that  because  of  the 
competitive  nature  of  the  producing  seg¬ 
ment  of  the  natural  gas  industry  to  deny 
the  increased  price,  which  was  based 
upon  the  “supply  and  demand  formula”, 
would  be  confiscatory  of  the  seller’s  prop¬ 
erty.  Magnolia  further  states  that  the 
increasing  costs  of  exploration,  produc¬ 
tion,  and  processing  of  natural  gas  with 
depletion  of  reserves,  requires  additional 
revenue. 

The  increased  rates  and  charges  pro¬ 
posed  have  not  been  shown  to  be  justi¬ 
fied,  and  may  be  unjust,  unreasonable, 
unduly  discriminatory,  or  preferential, 
or  otherwise  unlawful. 

The  Commission  finds :  It  is  necessary 
and  proper  in  the  public  interest,  and  to 
aid  in  the  enforcement  of  the  provisions 
of  the  Natural  Gas  Act,  that  the  Com¬ 
mission  enter  upon  a  hearing  concerning 
the  lawfulness  of  the  said  proposed  in¬ 
creased  rates  and  charges,  and  that  the 
above -designated  supplements  be  sus¬ 
pended  and  the  use  thereof  deferred  as 
hereinafter  ordered. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  con¬ 
tained  in  sections  4  and  15  of  the  Natural 
Gas  Act  and  the  Commission’s  general 
rules  and  regulations  thereunder  (18 
CFR  Ch.  I),  a  public  hearing  be  held 
upon  a  date  to  be  fixed  by  notice  from 
the  Secretary  concerning  the  lawfulness 
of  said  proposed  increased  rates  and 
charges;  and,  pending  such  hearing  and 
decision  thereon,  the  above-designated 
supplements  be  and  are  hereby  sus¬ 
pended  and  the  use  thereof  deferred  un¬ 
til  August  15,  1957,  and  until  such  fur¬ 
ther  time  as  they  are  made  effective  in 
the  manner  prescribed  by  the  Natural 
Gas  Act. 

(B)  Neither  the  supplements  hereby 
suspended,  nor  the  rate  schedule  sought 
to  be  altered  thereby  shall  be  changed 
until  this  proceeding  has  been  disposed 
of  or  until  the  period  of  suspension  has 
expired,  unless  otherwise  ordered  by  the 
Commission. 

(C)  Interested  State  commissions 
may  participate  as  provided  by  §  §  1.8 
and  1.37  (f )  of  the  Commission’s  rules  of 
practice  and  procedure  (18  CFR  1.8  and 
1.37  (f)). 

By  the  Commission. 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[P.  R.  Doc.  57-2099;  Filed,  Mar.  19,  1957; 

8:47  a.  m.[ 


•The  stated  effective  date  Is  the  first  day 
after  expiration  of  the  required  thirty  days 
notice,  or  the  effective  date  proposed  by 
Magnolia,  if  later. 


[Docket  No.  G-12194] 

Magnolia  Petroleum  Co. 

ORDER  SUSPENDING  PROPOSED  CHANGE  IN 
RATES 

March  13,  1957. 

Magnolia  Petroleum  Company  (Mag¬ 
nolia),  on  February  12,  1957,  tendered 
for  filing  a  proposed  change  in  its  pres¬ 
ently  effective  rate  schedule  for  a  sale  of 
natural  gas  subject  to  the  jurisdiction  of 
the  Commission.  The  proposed  change, 
which  constitutes  an  increased  rate  and 
charge,  is  contained  in  the  following 
designated  filing: 

Description:  Notice  of  Change,  undated. 

Purchaser:  Louisiana  Nevada  Transit 
Company. 

Rate  schedule  designation:  Supplement 
No.  4  to  Magnolia’s  FPC  Gas  Rate  Schedule 
No.  40. 

Effective  date:  *  March  14,  1957. 

In  support  of  the  proposed  increase, 
Magnolia  states  that  the  increased  rate 
is  provided  for  by  contract  and  negoti¬ 
ated  at  arm’s-length,  and  that  the  costs 
of  production,  exploration  and  drilling 
justify  the  proposed  increase. 

The  increased  rate  and  charge  so  pro¬ 
posed  has  not  been  shown  to  be  justified, 
and  may  be  unjust,  unreasonable,  un¬ 
duly  discriminatory,  or  preferential,  or 
otherwise  unlawful. 

The  Commission  finds:  It  is  necessary 
and  proper  in  the  public  interest,  and  to 
aid  in  the  enforcement  of  the  provisions 
of  the  Natural  Gas  Act,  that  the  Com¬ 
mission  enter  upon  a  hearing  concern¬ 
ing  the  lawfulness  of  the  said  proposed 
increased  rate  and  charge,  and  that  the 
above-designated  supplement  be  sus¬ 
pended  and  the  use  thereof  deferred  as 
hereinafter  ordered. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  con¬ 
tained  in  sections  4  and  15  of  the  Natural 
Gas  Act  and  the  Commission’s  general 
rules  and  regulations  thereunder  (18 
CFR,  Ch.  I),  a  public  hearing  be  held 
upon  a  date  to  be  fixed  by  notice  from 
the  Secretary  concerning  the  lawfulness 
of  said  proposed  increased  rate  and 
charge;  and,  pending  such  hearing  and 
decision  thereon,  the  above-designated 
supplement  be  and  it  is  hereby  suspended 
and  the  use  thereof  deferred  until  August 
14,  1957,  and  until  such  further  time  as 
it  is  made  effective  in  the  manner  pre¬ 
scribed  by  the  Natural  Gas  Act. 

(B)  Neither  the  supplement  hereby 
suspended,  nor  the  rate  schedule  sought 
to  be  altered  thereby  shall  be  changed 
until  this  proceeding  has  been  disposed 
of  or  until  the  period  of  suspension  has 
expired,  unless  otherwise  ordered  by  the 
Commission. 

(C)  Interested  State  commissions  may 
participate  as  provided  by  §§  1.8  and  1.37 
(f)  of  the  Commission’s  rules  of  practice 
and  procedure  (18  CFR  1.8  and  1.37(f)). 

By  the  Commission. 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[F.  R.  Doc.  57-2100;  Filed,  Mar.  19,  1957; 

•8:47  a.  m.] 


Wednesday ,  March  20,  1957 
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[Docket  No.  0-121911 
Shell  Oil  Co. 

ORDER  ACCEPTING  RATE  SCHEDULE  FOR  FILING 
AND  PROVIDING  FOR  HEARING 

March  13,  1957. 

On  November  18,  1954,  Shell  Oil  Com¬ 
pany  (Shell)  tendered  for  filing  as  its 
June  7,  1954  rate  schedule 1  its  contract 
dated  May  1,  1951,  with  Texas  Gas 
Transmission  Company  (Texas  Gas). 

Such  rate  schedule  shows  an  original 
rate  for  gas  deliveries  of  9.997  cents  per 
Mcf  (including  1.0 tax  reimbursement); 
however.  Shell  in  its  accompanying  bill¬ 
ing  statement  showed  without  explana¬ 
tion  a  rate  of  13.5  cents  per  Mcf  (12.5tf 
plus  tax  reimbursement)  therefor.  By 
letter  of  January  6,  1955,  Shell  was  ad¬ 
vised  that,  pending  explanation,  no 
action  would  be  taken  on  the  tender, 
denominated  as  Shell’s  FPC  Gas  Rate 
Schedule  No.  153. 

By  filing  of  February  11,  1957,  Shell 
has  proposed  a  change  of  rate  (the  sub¬ 
ject  of  a  separate  order  issued  in  Docket 
No.  G-12192  contemporaneously  here¬ 
with),  and  has  explained  its  claim  for 
the  13.5  cents  per  Mcf  rate  as  based  on 
a  “favored  nation”  provision  of  Rate 
Schedule  No.  153,  which  Shell  claims, 
and  Texas  Gas  denies,  to  have  been 
triggered  ill  February,  1954.  It  further 
appears  that  the  issue  of  Shell’s  rates  and 
charges  effective  on  June  7,  1954  (see 
Regulations  Under  the  Natural  Gas  Act, 

§  154.92  (a))  is  the  subject  of  proposed 
litigation  between  the  parties  to  the 
contract. 

The  Commission  finds:  It  is  necessary 
and  proper  in  the  public  interest  and  to 
aid  in  the  enforcement  of  the  provisions 
of  the  Natural  Gas  Act,  that  the  Com¬ 
mission  accept  for  filing  Shell’s  said  Rate 
Schedule  No.  153,  tendered  November 
18,  1954,  and  that  the  Commission  enter 
upon  a  hearing  concerning  the  effective 
rate  thereunder  on  June  7,  1954. 

The  Commission  orders: 

(A)  Shell  Oil  Company’s  contract 
dated  May  1,  1951,  with  Texas  Gas 
Transmission  Company  is  accepted  for 
filing  as  Shell’s  Rate,Schedule  No.  153. 

(B)  Pursuant  to  the  authority  con¬ 
tained  in. the  Natural  Gas  Act,  particu¬ 
larly  sections  4,  5, 15,  and  16  thereof,  and 
the  Commission’s  general  rules  and  regu¬ 
lations  (18  CFR  Ch.  I),  a  public  hearing 
shall  be  held  commencing  on  April  22, 
1957  at  10:00  a.  m.,  e.  s.  t.,  in  a  Hearing 
Room  of  the  Federal  Power  Commission, 
441  G  Street  NW.,  Washington,  D.  C.,  for 
the  purpose  of  determining  and  fixing 
the  rate  properly  effective  on  June  7, 
1954,  for  the  sale  of  gas  by  Shell  Oil 
Company  under  its  FPC  Gas‘  Rate  Sched¬ 
ule  No.  153  to  Texas  Gas  Transmission 
Company,  and  any  other  matters  inci¬ 
dent  to  such  issue. 

(C)  Interested  State  commissions  may 
participate  as  provided  by  §§  1.8  and  1.37 
(f)  of  the  Commission’s  rules  of  practice 
and  procedure  (18  CFR  1.8  and  1.37  (f) ) . 

By  the  Commission. 

[seal]  .  Joseph  H.  Gutride, 

Secretary. 

IP..  R.  Doc.  57-2101;  Filed,  Mar.  19,  1957; 
8:47  a.  m.] 

1See  Regulations  Under  the  Natural  Gas 
Act,  Sec.  154.92  and  154.93. 


[Docket  No.  G-12192] 

Shell  Oil  Co. 

ORDER  SUSPENDING  PROPOSED  CHANGE 
IN  RATES 

-  March  13,  1957. 

Shell  Oil  Company  (Shell),  on  Feb¬ 
ruary  11,  1957,  tendered  for  filing  a 
proposed  change  in  its  presently  effective 
rate  schedule  for  a  sale  of  natural  gas 
subject  to  the  jurisdiction  of  the  Com¬ 
mission.  The  proposed  change,  which 
constitutes  an  increased  rate  and  charge, 
is  contained  in  the  following  designated 
filing: 

Description:  Notice  of  Change  dated  Feb¬ 
ruary  7,  1957. 

Purchaser:  Texas  Gas  Transmission  Cor¬ 
poration. 

Rate  schedule  designation:  Supplement 
No.  1  to  Shell’s  FPC  Gas  Rate  Schedule  No. 
153. 

Effective  date:1  March  13,  1957. 

In  support  of  the  increase  Shell  states 
that  it  derives  from  a  favored-nation  pro¬ 
vision  in  its  contract  with  Texas  Gas 
Transmission  Company  which  was  a 
major  inducement  to  Shell’s  agreement 
to  sell  under  a  long  term  contract,  that 
the  proposed  rate  equals  or  is  lower  than 
other  rates  for  sales  of  natural  gas  in  the 
area,  and  that  the  increase  is  necessary 
to  offset  increases  in  its  cost  of 
production. 

By  order  issued  contemporaneously 
herewith  in  Docket  No.  G-12191,  Shell’s 
Rate  Schedule  No.  153  has  been  accepted 
for  filing,  and  a  hearing  has  been  ordered 
on  the  matter  of  Shell’s  lawful  rate  exist¬ 
ing  on  June  7,  1954  for  the  sale  of  gas  in 
question. 

The  increased  rate  and  charge  now 
proposed  has  not  been  shown  to  be  justi¬ 
fied,  and  may  be  unjust,  unreasonable, 
unduly  discriminatory  or  preferential,  or 
otherwise  unlawful. 

The  Commission  finds:  It  is  necessary 
and  proper  in  the  public  interest  and 
to  aid  in  the  enforcement  of  the  provi¬ 
sions  of  the  Natural  Gas  Act  that  the 
Commission  enter  upon  a  hearing  con¬ 
cerning  the  lawfulness  of  the  said  pro¬ 
posed  increased  rate  and  charge,  and 
that  the  above-designated  supplement 
be  suspended  and  the  use  thereof  de¬ 
ferred  as  hereinafter  ordered. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  con¬ 
tained  in  sections  4  and  15  of  the  Natural 
Gas  Act  and  the  Commission’s  general 
rules  and  regulations  (18  CFR  Ch.  I),  a 
public  hearing  be  held  upon  a  date  to 
be  fixed  by  notice  from  the  Secretary 
concerning  the  lawfulness  of  said  pro¬ 
posed  increased  rate  and  charge;  and, 
pending  such  hearing  and  decision  there¬ 
on,  the  above-designated  supplement 
hereby  is  suspended  and  the  use  thereof 
deferred  until  August  13,  1957,  and  until 
such  further  time  as  it  is  made  effec¬ 
tive  in  the  manner  prescribed  by  the 
Natural  Gas  Act. 

(B)  Neither  the  supplement  hereby 
suspended  nor  the  rate  schedule  sought 
to  be  altered  thereby  shall  be  changed 
until  this  proceeding  has  been  disposed 


1  The  stated  effective  date  Is  the  first  day 
after  expiration  of  the  required  thirty  days 
notice,  or  the  effective  date  proposed  by  Shell, 
if  later. 


of,  or  until  the  period  of  suspension  has 
expired,  unless  otherwise  ordered  by  the 
Commission. 

(C)  Interested  State  commissions  may 
participate  as  provided  by  §§  1.8  and  1.37 
(f)  of  the  Commission’s  rules  of  practice 
and  procedure  (18  CFR  1.8  and  1.37  (f) ). 

By  the  Commission. 

[seal]  Joseph  H.  Gutride, 

Secretary.  • 

[F.  R.  Doc.  57-2102;  Filed,  Mar.  19,  1957; 
8:47  a.  m.] 


[Docket  No.  G-8921  etc.] 

Arkansas  Fuel  Oil  Corp.  bt  al. 

ORDER  POSTPONING  DATE  OF  HEARING 
March  12, 1957. 

In  the  matters  of  Arkansas  Fuel  Oil 
Corporation,  Docket  Nos.  G-8921,  G-9386, 
G-9571,  G-9800,  G-10036,  G-11289,  and 
G-11290;  Arkansas  Fuel  Oil  Corporation 
(Operator),  Docket  Nos.  G-11311  and 
G-11327;  R.  H.  Goodrich,  Docket  Nos. 
G-8977'and  G-9575;  W.  H.  Cocke,  Docket 
Nos.  G-8978  and  G-9570;  C.  N.  Johnston, 
et  al.,  Docket  Nos.  G-9136  and  G-9569; 
John  W.  Mecom  (doing  business  as 
Mecom  Petroleums) ,  Docket  No.  G-10357. 

By  order  issued  March  2,  1956,  the 
Commission  consolidated,  fixed  date  of 
hearing  to  commence  April  6,  1956,  and 
specified  procedure  in  certain  suspension 
proceedings  involving  sales  of  natural 
gas  in  interstate  commerce  from  the 
Duck  Lake  Field  in  St.  Mary  and  St. 
Martin  Parishes,  Louisiana.  Such  con¬ 
solidation  included,  among  others, 
Arkansas  Fuel  Oil  Corporation  (Arkan¬ 
sas),  Docket  Nos.  G-8921  and  G-9571, 
and  Humble  Oil  &  Refining  Company 
(Humble),  Docket  Nos.  G-8925  and 
G—9574.  By  notice  of  the  Secretary, 
dated  March  7,  1956,  the  hearing  sched¬ 
uled  in  the  March  2, 1956,  order  was  post¬ 
poned  to  a  date  to  be  fixed  by  further 
notice. 

By  notice  of  the  Secretary,  dated  Feb¬ 
ruary  26, 1957,  certain  dockets,  including 
the  above-mentioned  Humble  dockets, 
were  severed  from  the  proceedings  con¬ 
solidated  by  the  March  2, 1956  order,  and 
the  remaining  dockets,  which  included 
Arkansas  Docket  Nos.  G-8921  and  G- 
9571,  were  consolidated  with  other  Ar¬ 
kansas  rate  suspension  dockets  and  with 
the  other  rate  suspension  proceedings 
identified  in  the  caption  hereof.  Such 
consolidated  dockets  were  scheduled  for 
hearing  on  April  1.  1957. 

On  March  4, 1957,  Arkansas  filed  a  mo¬ 
tion  for  a  continuance  of  the  April  1, 1957 
hearing  to  December  2, 1957.  As  grounds 
in  support  of  its  motion,  Arkansas  as¬ 
serts,  inter  alia,  that  the  presentation  of 
its  case  before  the  Commission  was 
geared  to  a  joint  use  of  data  with 
Humble,  the  dockets  of  which  are  no 
longer,  consolidated  with  those  of  Arkan¬ 
sas.  The  arrangements  which  Arkansas 
had  consummated  some  time  ago  with 
Humble,  whereby  certain  economic  and 
other  testimony  and  data  would  be  pre¬ 
pared  for  joint  rate-case  use,  have  re¬ 
sulted  in  such  project  being  underway, 
but  not  completed.  Further,  Arkansas 
alleges4that  it  and  the  other  Duck  Lake 
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Field  non-operators  would  be  compelled 
to  obtain  from  Humble,  the  operator,  in¬ 
formation  with  respect  to  cost  considera¬ 
tions  involved  in  the  operations  in  this 
field,  since  these  data  are  in  the  custody 
of  Humble  alone. 

The  Commission  finds:  Based  on  the 
above  grounds  advanced  by  Arkansas  in 
support  of  its  motion  for  continuance 
good  cause  has  been  shown  for  postpon¬ 
ing  the  hearing  in  the  instant  consoli¬ 
dated  proceedings  to  June  10,  1957. 

The  Commission  orders:  The  hearing 
in  these  matters,  now  fixed  to  commence 
April  1,  1957,  be  and  it  is  hereby  post¬ 
poned  to  June  10, 1957. 

'  By  the  Commission. 

[seal]*  Joseph  H.  Gutride, 

Secretary. 

[P.  R.  Doc.  57-2103;  Piled,  Mar.  19,  1957; 

8:47  a.  m.J 


HOUSING  AND  HOME  FINANCE 
AGENCY 

Office  of  the  Administrator 

Regional  Administrators 

DELEGATION  Or  AUTHORITY  TO  EXECUTE  CER¬ 
TAIN  CONTRACTS  AND  AGREEMENTS  WITH 
RESPECT  TO  ADMINISTRATIVE  MATTERS 

Each  Regional  Administrator  of  the 
Housing  and  Hdme  Finance  Agency  is 
hereby  authorized  to  take  the  following 
actions  with  respect  to  administrative 
matters  within  the  Region  under  his 
jurisdiction: 

1.  Execute  contracts  and  agreements 
for  supplies,  equipment,  and  services  (ex¬ 
cept  purely  personal  services)  necessary 
for  the  operation  and  maintenance  of 
field  offices  in  the  Region,  and 

2.  Redelegate  to  Regional  Office  offi¬ 
cers  or  employees  any  of  the  authority 
herein  delegated. 

This  delegation  of  authority  supersedes 
the  delegation  effective  August  14,  1953 
(18  F.  R.  6812,  10/28/1953) . 

(Reorg.  Plan  No.  3  of  1947,  61  Stat.  954;  62 
Stat.  1283  (1948),  as  amended  by  64  Stat.  80 
(1950),  12  U.  S.  C.  1952  ed.  1701c) 

Effective  as  of  the  20th  day  of  March 
1957. 

*  Albert  M.  Cole, 

\  Housing  and  Home 

Finance  Administrator. 

[P.  R.  Doc.  57-2114;  Piled,  Mar.  19,  1957; 
8:49  a.  m.] 


9.  Approve  requisitions  for  direct  loan 
payments. 

10.  Approve  requisitions  for  loan  pay¬ 
ments  through  private  financing. 

11.  Approve  requisitions  for  capital 
grant  payments. 

12.  Consent  to  local  public  agencies’ 
requests  to  transfer  funds  from  the  Proj¬ 
ect  Temporary  Loan  Repayment  Fund 
to  the  Project  Expenditures  Account. 

Effective  as  of  the  20th  day  of  March 
1957. 

R.  L.  Steiner, 

Acting  Urban  Renewal 

Commissioner. 

[F.  R.  Doc.  57-2115;  Piled,  Mar.  19,  1957; 
8:49  a.  m.] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  70-3571] 

Wheeling  Electric  Co. 

notice  of  filing  of  declaration  regard¬ 
ing  ISSUANCE  AND  SALE  OF  SHORT-TERM 
NOTES 

March  14,  1957. 

Notice  is  hereby  given  that  Wheeling 
Electric  Company  (“Wheeling”) ,  a  pub¬ 
lic  utility  subsidiary  of  American  Gas 
and  Electric  Company,  a  registered  hold¬ 
ing  company,  has  filed  with  this  Com¬ 
mission  a  declaration  pursuant  to  the 
Public  Utility  Holding  Company  Act  of 
1935  (“act”)  and  has  designated  sections 
6  and  7  of  the  act  and  Rule  U-50  (a)  (2) 
thereunder  as  applicable  to  the  proposed 
transactions. 

All  interested  persons  are  referred  to 
the  declaration  on  file  in  the  office  of  the 
Commission  for  a  statement  of  the  trans¬ 
actions  therein  proposed,  which  are  sum¬ 
marized  as  follows : 

Wheeling  has  orally  established  a  line 
of  credit  with  five  banking  institutions 
under  which  it  proposes  to  borrow,  from 
time  to  time  prior  to  March  1,  1958,  an 
aggregate  amount  not  to  exceed  $3,000,- 
000,  to  be  outstanding  at  any  one  time, 
as  follows: 

Mellon  National  Bank  &  Trust 

Company,  Pittsburgh,  Pa _ $1,  400,  000 

First  National  City  Bank  of  New 

York,  New  York,  N.  Y _  400,  000 

Manufacturers  Trust  Company, 

New  York,  N.  Y . .  400,  000 

Guaranty  Trust  Company  of  New 

York,  New  York,  N.  Y_ . .  400,000 

Bankers  Trust  Company,  New 

York,  N.  Y . .  400,  000 


notes  are  to  be  prepayable  in  whole  or  in 
part  without  premium.  All  bank  loan 
notes  outstanding  at  the  time  of  the  next 
permanent  financing  are  to  be  paid  from 
the  proceeds  of  such  financing. 

The  proceeds  from  the  proposed  bor¬ 
rowings  are  to  be  used  to  pay  part  of  the 
costs  of  Wheeling’s  1957  construction 
program,  estimated  at  $3,600,000. 

No  finders’  fees  or  commissions  are  to 
be  paid  and  it  is  estimated  that  the  ex¬ 
penses  to  be  incurred  by  Wheeling  will 
not  exceed  $100;  no  legal  or  other  fees, 
commissions  or  expenses  are  to  be  paid, 
except  that  routine  services  will  be  per¬ 
formed  by  American  Gas  and  Electric 
Service  Corporation,  the  system’s  mutual 
service  company,  the  cost  of  which 
services  are  estimated  not  to  exceed  $500. 

It  is  represented  that  no  State  com¬ 
mission  and  no  Federal  commission, 
other  than  this  Commission,  has  jurisdic¬ 
tion  over  the  proposed  transactions. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  March 
29,  1957,  at  5:30  p.  m.,  e.  s.  t.,  request 
the  Commission  in  writing  that  a  hearing 
be  held  on  this  matter,  stating  the  nature 
of  his  interest,  the  reason  for  such 
request,  and  the  issues  of  fact  or  law  ' 
raised  by  the  declaration  which  he  pro¬ 
poses  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such  re¬ 
quest  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington  25,  D.  C.  At  any  time  after 
said  date  the  declaration,  as  filed  or  as  it 
may  be  amended,  may  be  permitted  to 
become  effective  as  provided  in  Rule 
U-23  of  the  rules  and  regulations  pro¬ 
mulgated  under  the  act,  or  the  Commis¬ 
sion  may  grant  exemption  from  its  rules 
as  provided  in  Rules  U-20  (a)  and  U-100 
or  take  such  other  actions  as  it  may  deem 
appropriate. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 


Area  Director  of  Urban  Renewal, 
Puerto  Rico  Area  Office 

amendment  of  redelegation  of  author¬ 
ity  WITH  RESPECT  TO  SLUM  CLEARANCE 
AND  URBAN  RENEWAL  PROGRAM 

The  redelegation  of  authority  with  re¬ 
spect  to  the  slum  clearance  and  urban 
renewal  program  effective  February  18, 
1955  (20  F.  R.  1061, 2/18/55) ,  as  amended 
effective  September  14,  1956  (21  F.  R. 
6964,  9/14/56),  is  hereby  further 

amended  by  adding  after  subparagraph 
8  the  following  new  subparagraphs: 


Total .  3,000,000 

Of  the  $3,000,000  proposed  to  be  bor¬ 
rowed,  it  is  stated  that  borrowings  of 
$643,000  are  exempt  from  the  provisions 
of  section  6  (a)  of  the  act  by  the  first 
sentence  of  section  6  (b)  of  the  act. 
Accordingly,  authority  is  being  requested 
for  borrowings  in  amounts  not  to  exceed 
an  aggregate  of  $2,357,000. 

The  proposed  borrowings  are  to  be  evi¬ 
denced  by  notes  maturing  not  more  than 
270  days  after  the  date- of  the  borrowing, 
and  the  notes  are  to  bear  interest  at  the 
current  prime  credit  rate  effective  on  the 
date  of  the  borrowing,  which  prime  rate 
is  presently  4  percent  per  annum.  The 


Secretary. 

[F.  R.  Doc.  57-2109;  Filed,  Mar.  19,  1957; 
8:48  a.  m.] 


[File  No.  1-3827] 

Great  Sweet  Grass  Oils,  Ltd. 
order  summarily  suspending  trading 
March  14, 1957. 

In  the  matter  of  trading  on  the  Ameri¬ 
can  Stock  Exchange  in  the  $1.00  par 
value  Capital  Stock  of  Great  Sweet  Grass 
Oils  Limited,  File  No.  1-3827. 

I.  The  $1.00  par  value  Capital  Stock 
of  Great  Sweet  Grass  Oils  Limited  (here¬ 
inafter  called  “registrant”)  is  listed  and 
registered  on  the  American  Stock  Ex¬ 
change,  a  national  securities  exchange 
(hereinafter  called  “the  exchange”). 

II.  The  Commission  on  October  19, 
1956,  issued  its  order  and  notice  of  hear¬ 
ing  under  section  19  (a)  (2)  of  the  Se¬ 
curities  Exchange  Act  of  1934  (herein¬ 
after  called  “the  act”) ,  and  on  October 
24,  1956,  issued  its  amended  order  and 
notice  of  hearing  under  the  act  to  de¬ 
termine  at  a  hearing  to  be  held  November 
13,  1956,  whether  it  is  necessary  or  ap- 
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'Wednesday,  March  20,  1957 

propriate  for  the  protection  of  investors 
to  suspend  for  a  period  not  exceeding 
twelve  months,  or  to  withdraw,  the  regis¬ 
tration  of  the  Capital  Stock  of  registrant 
on  the  exchange  for  failure  to  comply 
with  section  13  of  the  act  and  the  rules 
and  regulations  thereunder,  in  that  the 
Commission  had  reason  to  believe  that 
the  reports  filed  by  registrant  on  Form 
8-K  and  Form  10-K  were  false  and  mis¬ 
leading  in  certain  respects  set  forth  in 
said  orders.  On  October  31,  1956,  the 
Commission  issued  its  second  amended 
order  and  notice  of  hearing  under  section 
19  (a)  (2)  of  the  act  restating  the  alle¬ 
gations  in  the  original  and  amended 
orders  and  including  allegations  that  the 
Commission  had  reason  to  believe  that 
the  registrant’s  current  report  on  Form 
8-K  for  the  month  of  December,  1955, 
and  amendments  thereto,  and  that  regis¬ 
trant’s  annual  report  on  Form  10-K  for 
its  fiscal  year  ended  December  31,  1955, 
and  amendments  thereto,  were  false  and 
misleading  in  additional  respects  set 
forth  in  said  order.  On  November  16, 
1956,  the  Commission  issued  its  third 
amended  order  and  notice  of  hearing 
under  section  19  (a)  (2)  of  the  act  re¬ 
stating  the  allegations  in  the  original  and 
amended  orders  and  including  allega¬ 
tions  that  the  Commission  had  reason  to 
believe  that  the  registrant’s  current  re¬ 
port  on  Form  8-K  for  the  month  of 
August,  1955,  was  false  and  misleading 
in  certain  respects  set  forth  in  said  order, 
and  that  the  Form  8-K  report  for  the 
month  of  December,  1955,  and  the  Form 
10-K  report  for  the  fiscal  yfear  ended  De¬ 
cember  31,  1955  were  false  and  mislead¬ 
ing  in  additional  respects  set  forth  in  said 
order.  On  March  4,  1957,  the  Commis¬ 
sion  issued  its  order  summarily  suspend¬ 
ing  trading  pursuant  to  section  19  (a) 
(4)  of  the  act  in  said  securities  on  the 
exchange  for  the  reasons  set  forth  in  said 
order  to  prevent  fraudulent,  deceptive 
and  manipulative  acts  or  practices  from 
March  5,  1957,  to  March  14,  1957,  in¬ 
clusive. 

III.  On  November  7,  1956,  counsel 
representing  registrant  requested  a  post¬ 
ponement  of  the  hearing  under  section 
19  (a)  (2)  of  the  act  in  order  to  enable 
him  to  prepare  for  the  hearing.  Pur¬ 
suant  to  this  request,  the  Commission  on 
November  7,  1956,  issued  its  order  post¬ 
poning  the  date  of  said  hearing  to  No¬ 
vember  26,  1956.  Said  hearing  has 
commenced  but  has  not  yet  been  con¬ 
cluded  by  Commission  order  or  decision. 

IV.  The  Commission  has  reason  to 
believe  that  the  false  reports  filed  by 
registrant  as  alleged  in  the  orders  and 
notices  of  hearing  referred  to  in  para¬ 
graph  n  and  the  relationship  between 
registrant  and  Kroy  Oils  Limited,  also 
subject  to  an  order  issued  concurrently 
herewith  under  section  19  Ca)  (4)  of  the 
act,  and  also  subject  to  an  order  and 
notice  of  hearing  under  section  19  (a)  (2) 
of  the  act,  which  hearing  has  been  con¬ 
solidated  with  the  hearing  referred  to  in 
paragraph  III,  are  such  as  to  cause  wide¬ 
spread  confusion  and  uncertainty  in  the 
market  for  registrant’s  shares.  Under 
the  circumstances  recited  in  this  order, 
the  Commission  is  of  the  opinion  that 


it  would  be  impossible  for  the  investing 
public  to  reach  an  informed  judgment 
at  this  time  as  to  the  value  of  registrant’s 
securities  or  for  trading  in  such- securi¬ 
ties  to  be  conducted  in  an  orderly  and 
equitable  manner. 

V.  The  Commission  being  of  the  opin¬ 
ion  that  the  public  interest  requires  the 
summary  suspension  of  trading  in  such 
security  on  the  exchange  and  that  such 
action  is  necessary  and  appropriate  for 
the  .protection  of  investors;  and 

The  Commission  being  of  the  opinion 
that  such  suspension  is  necessary  in  order 
to  prevent  fraudulent,  deceptive,  or 
manipulative  acts  or  practices,  with  the 
result  that  it  will  be  unlawful  under  sec¬ 
tion  15  (c)  (2)  of  the  act  and  the  Com¬ 
mission’s  Rule  X-15C2— 2  thereunder  for 
any  broker  or  dealer  to  make  use  of  the 
mails  or  of  any  means  or  instrumental¬ 
ity  of  interstate  commerce  to  effect  an£ 
transaction  in,  or  to  induce  or  attempt 
to  induce  the  purchase  or  sale  of,  such 
security  otherwise  than  on  a  national 
securities  exchange. 

It  is  ordered.  Pursuant  to  section  19 
(a)  (4)  of  the  act  that  trading  in  said 
securities  on  the  American  Stock  Ex¬ 
change  be  summarily  suspended  in 
order  to  prevent  fraudulent,  deceptive, 
or  manipulative  acts  or  practices  for  a 
period  of  ten  days  from  March  15,  1957, 
to  March  24,  1957,  inclusive. 

By  the  Commission. 

[SEAL]  ORVAL  L.  DUBOIS, 

Secretary. 

[F.  R.  Doc.  57-2110;  Filed,  Mar.  19,  1957; 
8:48  a.  m.] 


[File  No.  1-3679 1 
Kroy  Oils,  Ltd. 

ORDER  SUMMARILY  SUSPENDING  TRADING 

March  14,  1957. 

In  the  matter  of  trading  on  the  Ameri¬ 
can  Stock  Exchange  in  the  20tf  par  value 
Capital  Stock  of  Kroy  Oils  Limited,  File 
No.  1-3679. 

I.  The  201  par  value  Capital  Stock  of 
Kroy  Oils  Limited,  an  Alberta  corpora¬ 
tion  (hereinafter  called  "registrant”) ,  is 
listed  and  registered  oh  the  American 
Stock  Exchange,  a  national  securities 
exchange  (hereinafter  called  "the  ex¬ 
change”). 

n.  The  Commission  on  November  2, 
1956,  issued  its  order  and  notice  of 
hearing  under,  section  19  (a)  (2)  of  the 
Securities  Exchange  Act  of  1934  (here¬ 
inafter  called  “the  act”)  to  determine  at 
a  hearing  to  be  held  on  November  20, 
1956,  whether  it  is  necessary  or  appropri¬ 
ate  for  the  protection  of  investors  to 
suspend  for  a  period  not  exceeding  twelve 
months,  or  to  withdraw,  the  registration 
of  the  Capital  Stock  of  registrant  on  the 
exchange  for  failure  to  comply  with 
section  13  of  the  act  and  the  rules  and 
regulations  adopted  thereunder,  in  that 
the  Commission  has  reason  to  believe 
that  a  current  report  for  the  month  of 
May,  1956,  on  Form  8-K,  filed  by  regis¬ 
trant  with  the  Commission  was  false  and 
misleading  in  certain  respects  set  forth  in 


said  order.  On  March  4,  1957,  the  Com¬ 
mission  issued  its  order  summarily  sus¬ 
pending  trading  of  said  securities  on  the 
exchange  pursuant  to  section  19  (a)  (4) 
of  the  act  for  the  reasons  set  forth  in 
said  order  to  prevent  fraudulent,  decep-  * 
tive  or  manipulative  acts  or  practices  for 
a  period  of  ten  days  from  March  5,  1957, 
to  March  14,  1957,  inclusive. 

m.  On  November  7,  1956,  counsel 
representing  registrant  requested  a  post¬ 
ponement  of  the  hearing  under  section 
19  (a)  (2)  of  the  act  in  order  to  enable 
him  to  prepare  for  the  hearing.  Pur¬ 
suant  to  this  request,  the  Commission  on 
November  7,  1956,  issued  its  order  post¬ 
poning  the  date  of  said  hearing  to  No¬ 
vember  26,  1956.  Said  hearing  has 
commenced  but  has  not  yet  been  con¬ 
cluded  by  Commission  order  or  decision. 

TV.  The  Commission  has  reason  to  be¬ 
lieve  that  the  false  report  filed  by  reg¬ 
istrant  as  alleged  in  the  order  and  notice 
of  hearing  referred  to  in  paragraph  H 
and  the  relationship  between  registrant 
and  Great  Sweet  Grass  Oils  Limited,  also 
subject  to  an  order  issued  concurrently 
herewith  under  section  19  (a)  (4)  of  the 
act,  and  also  subject  to  an  order  and 
notice  of  hearing  under  section  19  (a) 
(2)  of  the  act,  which  hearing  has  been 
consolidated  wijh  the  hearing  referred 
to  in  paragraph  m,  are  such  as  to  cause 
widespread  confusion  and  uncertainty  in 
the  market  for  registrant’s  shares. 
Under  the  circumstances  recited  in  this 
order,  the  Commission  is  of  the  opinion 
that  it  would  be  impossible  for  the  in¬ 
vesting  public  to  reach  an  informed  judg¬ 
ment  at  this  time  as  to  the  value  of 
registrant’s  securities  or  for  trading  in 
such  securities  to  be  conducted  in  an 
orderly  and  equitable  manner. 

V.  The  Commission  being  of  the  opin¬ 
ion  that  the  public  interest  requires  the 
summary  suspension  of  trading  in  such 
security  on  the  exchange  and  that  such 
action  is  necessary  and  appropriate  for 
the  protection  of  investors;  and 
The  Commission  being  of  the  of) inion 
that  such  suspension  is  necessary  in  or¬ 
der  to  prevent  fraudulent,  deceptive,  or 
manipulative  acts  or  practices,  with  the 
result  that  it  will  be  unlawful  under  sec¬ 
tion  15  (c)  (2)  of  the  act  and  the  Com¬ 
mission’s  Rule  X-15C2-2  thereunder  for 
any  broker  or  dealer  to  make  use  of  the 
mails  or  of  any  means  or  instrumentality 
of  interstate  commerce  to  effect  any 
transaction  in,  or  to  induce  or  attempt 
to  induce  the  purchase  or  sale  of,  such 
security  otherwise  than  on  a  national 
securities  exchange. 

It  is  ordered.  Pursuant  to  section  19 
(a)  (4)  of  the  act  that  trading  in  said 
securities  on  the  American  Stock  Ex¬ 
change  be  summarily  suspended  in  order 
to  prevent  fraudulent,  deceptive,  or 
manipulative  acts  or  practices  for  a 
period  of  ten  days  from  March  15,  1957, 
to  March  24,  1957,  inclusive. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

Secretary . 

[F.  R.  Doc.  57-2111;  Filed,  Mar.  19,  1957; 

8:48  a.  m.J 
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NOTICES 


UNITED  STATES  TARIFF 
COMMISSION 

Alsike  Clover  Seed 

INVESTIGATION  INSTITUTED  AND  PUBLIC 
HEARING  ORDERED 

On  March  14,  1957,  the  President  re¬ 
quested  the  United  States  Tariff  Com¬ 
mission  to  make  an  investigation  for  the 
purposes  of  paragraph  2  of  Executive 
Order  10401  dated  October  14,  1952  (17 
P.  R.  9125)  to  determine  whether,  and 
if  so,  to  what  extent,  the  modification  of 
the  trade-agreement  concession  on  al¬ 
sike  clover  seed  by  Presidential  Procla¬ 
mation  No.  3100  of  June  29, 1955  (20  F.  R. 
4699)  will  remain  necessary  after  June 
30,  1957,  in  order  to  prevent  or  remedy 
serious  injury  or  the  threat  thereof  to 
the  domestic  industry  producing  like  or 
directly  competitive  products.  The 
President  requested  further  that  the  re¬ 
port  of  the  Commission’s  findings  be 
made  to  him  not  later  than  May  15, 
1957. 

The  modification  by  the  President  of 
the  trade-agreement  concession  on  al¬ 
sike  clover  seed  provided  for  in  para¬ 
graph  763  of  the  Tariff  Act  of  1930  was 
made  under  the  “escape  clause”  pro¬ 
cedure,  after  investigation  and  report  to 
him  by  the  Tariff  Commission  under  sec¬ 
tion  7  of  the  Trade  Agreements  Exten¬ 
sion  Act  of  1951  (Investigation  No.  31). 
Under  the  original  trade-agreement  con¬ 
cession,  a  reduced  duty  of  2  cents  per 
pound  was  applicable  to  imports  of  alsike 
clover  seed.  Under  the  concession  as 
modified,  a  tariff-rate  quota  was  es¬ 
tablished  providing  that  during  each  of 
the  12-month  periods  beginning  July  1, 
1955,  and  July  1,  1956,  the  quantity  of 
alsike  clover  seed  which  may  be  entered, 
or  withdrawn  from  warehouse,  for  con¬ 
sumption,  subject  to  the  duty  rate  of  2 
cents  per  pound  shall  be  limited  to 
2,500,000  pounds,  and  that  all  such  seed 
entered,  or  withdrawn  from  warehouse, 
for  consumption  in  excess  of  that  quan¬ 
tity  during  each  of  these  periods  shall  be 
dutiable  at  the  rate  of  6  cents  per  pound. 

In  accordance  with  the  request  of  the 
President,  the  Commission  on  March  14, 
1957,  instituted  an  investigation  under 
paragraph  2  of  Executive  Order  10401 
and  ordered  a  hearing  in  connection 
with  such  investigation  to  be  held  on 
April  15,  1957,  beginning  at  10  a.  ni.  in 
the  Hearing  Room  of  the  Tariff  Commis¬ 
sion,  Eighth  and  E  Streets  NW.,  Wash¬ 
ington,  D.  C.  Parties  interested  will  be 
given  opportunity  to  1>e  present,  to  pro¬ 
duce  evidence,  and  to  be  heard  at  the 
hearing.  Such  parties  desiring  to  ap¬ 
pear  and  testify  at  the  hearing  should 
notify  the  Secretary  of  the  Tariff  Com¬ 
mission,  in  writing,  at  least  three  days 
in  advance  of  the  date  of  the  hearing. 

By  order  of  the  United  States  Tariff 
Commission  this  14th  day  of  March  1957. 

Donn  N.  Bent, 
Secretary. 

IF.  R.  Doc.  57-2113;  Filed,  Mar.  19,  1957; 

8:49  a.  m.) 


Trade  Agreement  Negotiations  With 

Governments  Which  Are  Contracting 

Parties  to  the  General  Agreement  on 

Tariffs  and  Trade  Regarding  Compen¬ 
sation  for  Escape  Clause  Action 

notice  of  investigation  and  hearings 

Public  notice  of  investigation  and 
hearings  under  section  3  of  the  Trade 
Agreements  Extension  Act  of  1951,  as 
amended,  and  section  332  of  the  Tariff 
Act  of  1930,  as  follows:  Investigation  No. 
6.  List  of  articles  for  consideration  in 
proposed  trade  agreement  negotiations 
with  the  governments  which  are  con¬ 
tracting' parties  to  the  General  Agree¬ 
ment  on  Tariffs  and  Trade  regarding 
compensation  for  escape  clause  action. 

1.  The  final  date  for  filing  requests  to 
testify  at  Tariff  Commission  public  hear¬ 
ings  is  April  17,  1957. 

2.  The  final  date  for  filing  written 
statements  with  the  Tariff  Commission 
is  April  17,  1957. 

3.  Tariff  Commission  public  hearings 
will  begin  on  April  24,  1957. 

4.  Public  announcements  relating  to 
the  proposed  trade-agreement  negotia¬ 
tions  have  also  been  issued  by  the  Inter¬ 
departmental  Committee  on  Trade 
Agreements 1  and  the  Committee  for  Re¬ 
ciprocity  Information,*  and  appear  con¬ 
currently  with  this  notice  in  the  Federal 
Register. 

The  Interdepartmental  Committee  on 
Trade  Agreements  this  day  .  issued  public 
notice  of  the  intention  of  this  Govern¬ 
ment  to  enter  into  trade -agreement 
negotiations  with  the  governments  which 
are  contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade  regard¬ 
ing  compensation  for  escape  clause 
action.  On  March  14,  1957,  in  accord¬ 
ance  with  section  3  of  the  Trade  Agree¬ 
ments  Extension  Act  of  1951,  as  amended, 
the  President  furnished  to  the  United 
States  Tariff  Commission  a  list  (herein¬ 
after  referred  to  as  the  “President’s 
list”)  of  articles  imported  into  the  United 
States  to  me  considered  in  the  proposed 
negotiations,  and  requested  the  Tariff 
Commission  to  make  a  “peril  point”  in¬ 
vestigation  and  report  with  respect  to 
each  such  article,  as  provided  in  said 
section  3  of  the  Trade  Agreements  Ex¬ 
tension  Act  of-  1951,  as  amended.  A 
copy  of  the  President’s  list  is  attached  to 
the  announcement  of  the  Interdepart¬ 
mental  Committee  on  Trade  Agreements 
published  in  the  Federal  Register  con¬ 
currently  with  this  notice,  and  is  an¬ 
nexed  to  this  notice  for  convenience.* 

A.  Investigation  instituted.  Pursuant 
to  section  3  of  the  Trade  Agreements  Ex¬ 
tension  Act  of  1951,  as  amended,  and 
under  the  authority  of  section  332  of  the 
Tariff  Act  of  1930,  the  United  States 
Tariff  Commission  has  this  day  insti¬ 
tuted  an  investigation  with  respect  to 
the  articles  included  in  the  President’s 
list. 

B.  Purpose  of  investigation.  The  pur¬ 
pose  of  the  investigation  is  to  obtain  the 
facts  necessary  to  enable  the  Tariff  Com- 


•  See  F.  R.  Doc.  2161,  infra. 

•  See  F.  R.  Doc.  2160,  infra. 

•  Not  filed  as  part  of  the  original  document. 


mission  to  formulate  findings  (known  as 
“peril  point”  findings)  for  inclusion  in 
a  report  to  the  President  with  respect  to 
each  article  included  in  the  President’s 
list  as  to  (1)  the  limit  to  which  the  modi¬ 
fication  of  duties  and  other  import  re¬ 
strictions,  imposition  of  additional  im¬ 
port  restrictions,  or  specific  continuance 
of  existing  customs  or  excise  treatment  • 
may  be  extended  in  order  to  carry  out  the 
purpose  of  Section  350  of  the  Tariff  Act 
of  1930,  as  amended  (Trade  Agreements 
Act),  without  causing  or  threatening 
serious  injury  to  the  domestic  industry 
producing  like  or  directly  competitive 
articles,  and  (2)  if  increases  in  duties  or 
additional  import  restrictions  are  re¬ 
quired  to  avoid  serious  injury  to  the  do¬ 
mestic  industry  producing  like  or  directly 
competitive  articles,  the  minimum  in¬ 
creases  in  duties  or  additional  import 
restrictions  required. 

C.  Written  statements  and  public 
hearings.  Parties  interested  will  be 
given  opportunity  to  present  their  views 
with  respect  to  the  subject  matter  of  the 
investigation  either  by  submission  of 
written  statements  or  by  oral  testimony 
at  public  hearings,  or  both.  In  order  to 
permit,  within  the  limited  time  and  re¬ 
sources  available,  all  interested  parties 
to  present  information  and  views  con¬ 
cerning  the  articles  in  the  President’s  list 
in  an  orderly  manner  and  with  the  least 
possible  inconvenience  to  all  concerned, 
the  Commission  has  established  the  fol¬ 
lowing  procedure  for  submission  of 
written  statements  and  the  conduct  of 
hearings:  • 

1.  Written  statements  in  lieu  of  ap¬ 
pearance  at  hearings.  Interested  parties 
may  present  their  information  and  views 
through  the  submission  of  written  state¬ 
ments  in  lieu  of  appearances  at  the 
public  hearings.  Such  statements  must 
be  under  oath  and  will  be  given  the  same 
consideration  as  oral  testimony  pre¬ 
sented  at  the  hearings,  and,  except  for 
information  submitted  and  accepted  in 
confidence,  will  be  made  available  for 
inspection  by  interested  parties.  Twenty 
copies  of  written  statements  shall  be 
submitted,  only  one  of  which  need  be 
sworn  to.  Such  statements  should  be 
submitted  as  early  as  possible,  but  not 
later  than  April  17,  1957. 

2.  Scope  of  written  statements  and 
oral  testimony.  Written  statements  and 
oral  testimony  must  relate  to  articles 
included  in  the  President’s  list,  and  must 
be  confined  to  matters  relevant  to  the 
purpose  of  the  investigation  as  stated  in 
B,  above.  At  the  beginning  of  any 
written  statement  that  is  read  at  the 
hearings,  or  any  oral  testimony  given  at 
the  hearings,  the  article  and  tariff  para¬ 
graph  number  to  which  the  testimony 
relates  should  be  specifically  identified. 

3.  Submission  of  information  in  con¬ 
fidence.  Information  pertinent  to  the 
subject  matter  of  the  investigation  which 
interested  parties  desire  to  submit  in 
confidence  may  be  submitted  with 
written  statements  or  at  the  time  testi¬ 
mony  is  given  at  the  hearings,  on  sepa¬ 
rate  sheets,  each  clearly  marked 
“Submitted  in  confidence." 
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4.  Appearance  at  public  hearings.  The 
following  information  and  instructions 
should  be  carefully  studied  by  all  persons 
interested  in  appearing  at  the  public 
hearings  in  this  investigation. 

a.  Requests  to  appear  at  the  public 
hearings  must  be  filed  in  writing  (by 
letter  separate  from  any  written  state¬ 
ment  or  brief)  with  the  Secretary  of  the 
Commission  on  or  before  April  17,  1957. 
Such  requests  must  contain  the  follow¬ 
ing  information: 

(1)  The  tariff  paragraph  number  and 
a  description  of  the  article  or  articles 
on  which  testimony  will  be  presented. 

(2)  The  name  and  organization  of  the 
witness  or  witnesses  who  will  testify, 
and  the  name,  address,  telephone  num¬ 
ber,  and  organization  of  the  person  filing 
the  request. 

•(3)  A  brief  indication  of  the  position 
to  be  taken  concerning  the  customs 
treatment  of  the  articles  affected. 

(4)  A  careful  estimate  of  the  time 
desired  for  presentation  of  oral  testi¬ 
mony  by  all  witnesses  for  whom  the 
request  is  filed. 

Note:  The  Commission  reserves  the  right 
to  limit  the  time  assigned  to  witnesses.  Wit¬ 
nesses  may,  of  course,  supplement  their  oral 
testimony  with  written  statements  of  any 
desired  length.  Such  supplemental  state¬ 
ments  must,  however,  be  presented  at  the 
•  time  the  oral  testimony  is  given. 

b.  The  Secretary  of  the  Commission 
should  be  promptly  notified  of  any 
changes  in  the  request  for  appearance  as 
originally  filed. 

c.  It  is  suggested  that  parties  who  have 
a  common  interest  in  one  or  more  of  the 
articles  listed  may  wish  to  arrange  for 
a  consolidated  presentation  of  their 
views. 

5.  Date  and  conduct  of  hearings,  a. 
The  public  hearings  in  this  investigation 
will  commence  at  10:00  o’clock  a.  m., 
e.  s.  t.,  on  Wednesday,  the  24th  day  of 
April  1957,  in  the  Hearing  Room  of  the 
Tariff  Commission  Building,  8th  and  E 
Streets,  N.  W.,  Washington,  D.  C.  The 
hearings  will  be  held  each  day  from  10:00 

a.  m.  to  about  1:00  p.  m.,  and  are  sched¬ 
uled  to  be  concluded  not  later  than 
Thursday,  April  25,  1957. 

b.  Parties  who  have  properly  entered 
their  appearance  by  April  17,  1957,  as 
indicated  under  paragraph  C,  4',  above, 
will  be  individually  notified  of  the  date 
on  which  they  are  scheduled  to  appear. 
Such  notifications  will  be  sent  as  soon 
as  possible  after  the  closing  date  for  re¬ 
quests  to  appear  (April  17,  1957). 

c.  Questioning  of  witnesses  will  be 
limited  to  members  of  the  Commission. 

6.  Related  hearings  before  the  Com¬ 
mittee  for  Reciprocity  Information. 
Published  concurrently  with  this  notice 
is  an  announcement  by  the  Committee 
for  Reciprocity  Information  regarding 
public  hearings  to  be  held  by  that  Com¬ 
mittee  on  the  articles  included  in  the 
President’s  list,  and  on  other  matters,  to 
begin  on  April  24,  1957.  Arrangements 
will  be  made  to  permit  persons  desiring 
to  appear  at  both  Tariff  Commission  and 
Committee  for  Reciprocity  Information 
hearings  to  do  so  without  conflict  in 
scheduling,  and,  where  possible,  to  pre¬ 
sent  their  testimony  at  both  hearings  on 
the  same  day.  Oral  testimony  and  writ¬ 


ten  statements  of  interested  parties 
received  by  the  Tariff  Commission  in 
connection  with  this  investigation  will 
be  made  available  by  the  Tariff  Commis¬ 
sion  to  the  Committee  for  Reciprocity 
Information.  Accordingly,  as  stated  in 
the  Committee  for  Reciprocity  Informa¬ 
tion  notice,  appearance  before  the  Com¬ 
mittee  for  Reciprocity  Information  for 
the  purpose  of  submitting  the  same  in¬ 
formation,  although  permissible,  will  not 
be  necessary. 

E.  Communications  to  be  addressed 
to  Secretary.  All  communications  re¬ 
garding  the  Tariff  Commission  investiga¬ 
tion,  including  requests  for  appearance 
at  the  Tariff  Commission  hearings, 
should  be  addressed  to  the  Secretary, 
United  States  Tariff  Commission,  Wash¬ 
ington  25,  D.  C. 

By  direction  of  the  United  States 
Tariff  Commission. 

[  seal  ]  Donn  N.  Bent, 

»  Secretary. 

IF.  R.  Doc.  57-2159;  Filed.  Mar.  18,  1957; 

12:30  p.  m.] 


INTERDEPARTMENTAL  COMMIT¬ 
TEE  ON  TRADE  AGREEMENTS 

Trade  Agreement  Negotiations  With 
Governments  Which  Are  Contracting 
Parties  to  the  General  Agreement  on 
Tariffs  and  Trade  Regarding  Compen¬ 
sation  for  Escape  Clause  Action 

Pursuant  to  section  4  of  the  *Trade 
Agreements  Act,  approved  June  12,  1934, 
as  amended  (48  Stat.  945,  ch.  474;  65 
Stat.  73,  ch.  14!)  and  to  paragraph  4  of 
Executive  Order  10082  of  October  5,  1949 
(3  CPR,  1949  Supp.,  p.  126),  and  in  view 
of  certain  “escape  clause”  action  with 
respect  to  toweling  of  flax,  hemp,  or 
ramie  taken  by  the  President  on  June  25, 
1956  (Proclamation  3143,  3  CFR,  1956 
Supp.,  p.  33)  under  the  authority  of  sec¬ 
tion  350  of  the  Tariff  Act  of  1930,  as 
amended  (48  Stat.  943,  ch.  474)  and 
Section  7  (c)  of  the  Trade  Agreements 
Extension  Act  of  1951  (65  Stat.  74,  ch. 
141) ,  notice  is  hereby  given  by  the  Inter¬ 
departmental  Committee  on  Trade 
Agreements  of  intention  to  enter  into 
trade  agreement  negotiations  under 
Article  XIX  of  the  General  Agreement 
regarding  compensation  to  contracting 
parties  to  the  Agreement  that  have  a 
substantial  interest  as  exporters  for  such 
escape  clause  action.  Since  the  purpose 
of  the  negotiations  is  the  granting  of 
compensatory  concessions  by  the  United 
States,  it  is  not  anticipated  that  they 
will  result  in  any  concessions  by  other 
countries  for  the  benefit  of  United  States 
exports.  The  results  of  these  negotia¬ 
tions  would  be  embodied  in  Schedule  XX 
to  the  General  Agreement. 

There  is  annexed  hereto  a  list  of  arti¬ 
cles  imported  into  the  United  States  to 
be  considered  for  posisble  modification 
of  duties  and  other  import  restrictions, 
or  specific  continuance  of  existing  cus¬ 
toms  or  excise  treatment  in  the  negotia¬ 
tions  of  which  notice  is  given  above. 

The  articles  proposed  for  consideration 
in  the  negotiations  are  identified  in  the 
annexed  list  by  specifying  the  numbers 
of  the  paragraphs  in  tariff  schedules  of 


Title  I  of  the  Tariff  Act  of  1930,  as 
amended,  in  which  they  are  provided  for 
together  with  the  language  used  in  such 
tariff  paragraphs  to  provide  for  such 
articles,  except  that  where  necessary  the 
statutory  language  has  been  modified  by 
the  omission  of  words  or  the  addition  of 
new  language  in  order  to  narrow  the 
scope  of  the  original  language. 

No  article  will  be  considered  in  the  ne¬ 
gotiations  for  possible  modification  of 
duties  or  other  import  restrictions,  im¬ 
position  of  additional  import  restrictions, 
or  specific  continuance  cl  existing  cus¬ 
toms  or  excise  treatment  unless  it  is 
included,  specifically  or  by  reference,  in 
the  annexed  list  or  unless  it  is  subse¬ 
quently  included  in  a  supplementary 
public  list.  Only  duties  on  the  articles 
listed  imposed  under  the  paragraphs  of 
the  Tariff  Act  of  1930  specified  with  re¬ 
gard  to  such  articles  will  be  considered 
for  a  possible  decrease,  but  additional  or 
separate  ordinary  duties  or  import  taxes 
on  such  articles  imposed  under  any  other 
provisions  of  law  may  be  bound  against 
increase  as  an  assurance  that  the  con¬ 
cession  under  the  listed  paragraph  will 
not  be  nullified.  In  the  event  that  an 
article  which  as  of  March  1, 1957  was  re¬ 
garded  as  classifiable  under  a  description 
included  in  the  list  is  excluded  therefrom 
by  judicial  decision  or  otherwise  prior 
to  the  conclusion  of  the  trade  agreement 
negotiations,  the  list  will  nevertheless  be 
considered  as.including  such  article. 

Pursuant  to  section  4  of  the  Trade 
Agreements  Act,  as  amended,  and  para¬ 
graph  5  of  Executive  Order  10082  of  Oc¬ 
tober  5,  1949,  information  and  views  as 
to  any  aspect  of  the  proposals  announced 
in  this  notice  may  be  submitted  to  the 
Committee  for  Reciprocity  Information 
in  accordance  with  the  announcement  of 
this  date  issued  by  that  Committee.1 
Any  matters  appropriate  to  be  considered 
in  connection  with  the  negotiations  pro¬ 
posed  above  may  be  presented. 

-  Public  hearings  in  connection  with 
“peril  point”  investigation  of  the  United 
States  Tariff  Commission  in  connection 
with  the  articles  included  in  the  annexed 
list  pursuant  to  Section  3  of  the  Trade 
Agreements  Extension  Act  of  1951,  as 
amended,  are  the  subject  of  an  an¬ 
nouncement  of  this  date  issued  by  that 
Commission.* 

By  direction  of  the  Interdepartmental 
Committee  on  Trade  Agreements  this 
18th  day  of  March  1957. 

Carl  D.  Corse, 
Chairman. 

Interdepartmental  Committee 
on  Trade  Agreements. 

List  of  Articles  Imported  Into  the  United 

States  Proposed  fob  Consideration  in 

Trade  Agreement  Negotiations 

TARIFF  ACT  OF  1930,  TITLE  I - DUTIABLE  LIST 

Paragraph  5.  All  chemical  elements,  all 
chemical  salts  and  compounds,  and  all  com¬ 
binations  and  mixtures  of  any  of  the  fore¬ 
going,  all  the  foregoing  obtained  naturally 
or  artificially  and  not  specially  provided  for: 
Sodium  alginate. 

Paragraph  52.  Sperm  oil,  refined  or  other¬ 
wise  processed;  spermaceti  wax. 


*  See  F.  R.  Doc.  57-2160,  infra. 

*  See  F.  R.  Doc.  57-2159,  supra. 
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Paragraph  03.  Zinc  chloride;  elnc  sul¬ 
phate. 

Paragraph  318  (a).  Biological,  chemical, 
metallurgical,  pharmaceutical,  and  surgical 
articles  and  utensils  of  all  kinds,  Including 
all  scientific  articles  and  utensils,  whether 
used  for  experimental  purposes  In  hospitals, 
laboratories,  schools  or  universities,  colleges, 
or  otherwise,  all  the  foregoing,  finished  or 
unfinished,  wholly  or  In  chief  value  of  fused 
quarts  or  fused  silica. 

Paragraph  373.  Textile  machinery  fin- . 
lshed  or  unfinished,  not  specially  provided 
for:  Machinery  for  manufacturing  or  proc¬ 
essing  vegetable  fibers  other  than  cotton  or 
Jute  prior  to  the  making  of  fabrics  or  cro¬ 
cheted.  knit,  woven,  or  felt  articles  not  made 
from  fabrics  (except  beaming,  slashing, 
warping,  or  winding  machinery  or  combina¬ 
tions  thereof,  and  except  bleaching,  print¬ 
ing,  dyeing,  or  finishing  machinery). 

Paragraph  906.  Cloth,  In  chief  value  of 
cotton,  containing  wool.  [Note:  Paragraph 
1133,  Tariff  Act  of  1930,  limits  the  wool  con¬ 
tent  of  cloth  classifiable  under  paragraph 
906  to  less  than  17  percent  In  weight.] 

Paragraph  907.  Tracing  cloth;  waterproof 
cloth,  wholly  or  In  chief  value  of  cotton  or 
other  vegetable  fiber,  but  not  In  part  of 
India  rubber. 

Paragraph  931.  All  other  floor  coverings. 
Including  carpets,  carpeting,  mats,  and  rugs, 
wholly  or  In  chief  value  of  cotton:  Imitation 
oriental  rugs. 

Paragraph  1009  (c) .  Woven  fabrics,  In  the 
piece  or  otherwise,  wholly  or  In  chief  value 
of  vegetable  fiber,  except  cotton,  filled, 
coated,  or  otherwise  prepared  for  use  as 
artists’  canvas. 

Paragraph  1010.  Woven  fabrics,  not  in¬ 
cluding  articles  finished  or  unfinished,  of 
flax.  hemp,  ramie,  or  other  vegetable  fiber, 
except  cotton  or  Jute,  or  of  which  these  sub¬ 
stances  or  any  of  them  Is  the  component  ma¬ 
terial  of  chief  value,  not  specially  provided 
for  (except  toweling.  1.  e..  fabrics  chiefly  used 
for  making  towels,  of  flax,  hemp,  or  ramie,  or 
of  which  these  substances  or  any  of  them  Is 
the  component  material  of  chief  value). 

Paragraph  1410.  Unbound  books  of  all 
kinds,  bound  books  of  all  kinds  except  those 
bound  wholly  or  In  part  In  leather,  sheets  or 
printed  pages  of  books  bound  wholly  or  In 
part  In  leather,  all  the  foregoing  not 
specially  provided  for.  If  other  than  of  bona 
fide  foreign  authorship  (not  including 
diaries,  music  in  books,  pamphlets,  prayer 
books,  sheets  or  printed  pages  of  prayer 
books  bound  wholly  or  In  part  in  leather, 
or  tourist  literature  containing  geographic, 
historical,  hotel,  timetable,  travel,  or  similar 
Information,  chiefly  with  respect  to  places 
or  travel  facilities  outside  the  continental 
United  States). 

IP.  R.  Doc.  57-3161;  Piled,  Dec.  18,  1957; 

12:30  p. 7n.[ 


COMMITTEE  FOR  RECIPROCITY 
INFORMATION 

Trade  Agreement  Negotiations  With 
Governments  Which  Are  Contracting 
Parties  to  the  General  Agreement  on 
Tariffs  and  Trade  Regarding  Compen¬ 
sation  for  Escape  Clause  Action 

submission  of  information  to  commit¬ 
tee  for  reciprocity  information 

Closing  date  for  applications  to  appear 
at  hearing  April  17,  1957. 

Closing  date  for  submission  of  briefs 
April  17.  1957. 

Public  hearings  open  April  24,  1957. 
The  Interdepartmental  Committee  on 
Trade  Agreements  has  issued  on  this 
day  *  a  notice  of  intention  to  participate 


1  See  P.  R.  Doc.  57-2161,  supra. 


In  trade  agreement  negotiations  under 
Article  XIX  of  the  General  Agreement  on 
Tariffs  and  Trade  regarding  compensa¬ 
tion  to  contracting  parties  to  the  Agree¬ 
ment  that  have  a  substantial  interest  as 
exporters  for  the  escape  clause  action 
with  respect  to  toweling  of  flax,  hemp,  or 
ramie  taken  by  the  President  on  June  25, 
1956.  Annexed  to  the  notice  of  the  In¬ 
terdepartmental  Committee  on  Trade 
Agreements  is  a  list  of  articles  imported 
into  the  United  States  to  be  considered 
for  possible  concessions  in  the  negotia¬ 
tions.  Since  the  purpose  of  the  nego¬ 
tiations  is  the  granting  of  compensatory 
concessions  by  the  United  States,  it  is  not 
anticipated  that  they  will  result  in  any 
concessions  by  other  countries  for  the 
benefit  of  United  States  exports. 

The  Committee  for  Reciprocity  In¬ 
formation  hereby  gives  notice  that  all 
applications  for  oral  presentation  of 
views  in  regard  to  the  proposed  renego¬ 
tiations  shall  be  submitted  to  the  Com¬ 
mittee  for  Reciprocity  Information  not 
later  than  April  17,  1957.  The  applica¬ 
tion  must  indicate  the  product  or 
products  on  which  the  individual  or 
groups  desire  to  be  heard  and  an  estimate 
of  the  time  required  for  oral  presenta¬ 
tion.  Written  statements  shall  be  sub¬ 
mitted  not  later  than  April  17,  1957. 
Such  communications  shall  be  addressed 
to  “Committee  for  Reciprocity  Informa¬ 
tion,  Tariff  Commission  Building,  Wash¬ 
ington  25,  D.  C.”  Fifteen  copies  of 
written  statesments,  either  typed, 
printed,  or  duplicated  shall  be  submitted, 
of  which  one  copy  shall  be  sworn  to. 

Written  statements  submitted  to  the 
Committee,  except  information  and  busi¬ 
ness  data  proffered  in  confidence,  shall 
be  open  to  inspection  by  interested  per¬ 
sons.  Information  and  business  data 
proffered  in  confidence  shall  be  sub¬ 
mitted  on  separate  pages  clearly  marked 
“For  Official  Use  Only  of  Committee  for 
Reciprocity  Information.’* 

Public  hearings  will  be  held  before  the 
Committee  for  Reciprocity  Information, 
at  which  oral  statements  will  be  heard, 
beginning  at  2:00  p.  m.  on  April  24,  1957, 
in  the  hearing  room  in  the  Tariff  Com¬ 
mission  Building,  Eighth  and  E  Streets 
NW.,  Washington,  D.  C.  Witnesses  who 
make  application  to  be  heard  will  be 
'advised  regarding  the  time  and  place 
of  their  individual  appearances.  Ap¬ 
pearances  at  hearings  before  the  Com¬ 
mittee  may  be  made  only  by  or  on  behalf 
of  those  persons  who  have  filed  written 
statements  and  who  have  within  the  time 
prescribed  made  written  application  for 
oral  presentation  of  views.  Statements 
made  at  the  public  hearings  shall  be 
under  oath. 

Persons  may  present  their  views  re¬ 
garding  any  matter  appropriate  to  be 
considered  in  connection  with  the  pro¬ 
posed  negotiations,  although  as  indicated 
above,  it  is  not  anticipated  that  they 
will  result  in  any  concessions  by  other 
countries  for  the  benefit  of  United  States 
exports.  Copies  of  the  list  attached  to 
the  notice  of  intention  to  negotiate  may 
be  obtained  from  the  Committee  for 
Reciprocity  Information  at  the  address 
designated  above  and  may  be  inspected 
at  the  field  offices  of  the  Department  of 
Commerce. 


The  United  States  Tariff  Commission 
has  today*  announced  public  hearings 
on  the  import  items  appearing  in  the  list 
annexed  to  the  notice  of  intention  to  ne¬ 
gotiate  to  run  concurrently  with  the 
hearings  of  the  Committee  for  Reciproc. 
ity  Information.  Oral  testimony  and 
written  information  submitted  to  the 
Tariff  Commission  will  be  made  available 
to  and  will  be  considered  by  the  Inter¬ 
departmental  Committee  on  Trade 
Agreements.  Consequently,  those  whose 
interests  relate  only  to  import  products 
included  in  the  foregoing  list,  and  who 
appear  before  the  Tariff  Commission, 
need  not,  but  may  if  they  wish,  appear 
also  before  the  Committee  for  Reciproc¬ 
ity  Information. 

By  direction  of  the  Committee  for 
Reciprocity  Information  this  18th  day  of 
March  1957. 

Edward  Yardley, 
Secretary,  Committee  for 
Reciprocity  Information. 

[P.  R.  Doc.  57-2160;  Piled,  Dec.  18,  1957; 

12:30  p.  m.J 
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INTERSTATE  COMMERCE 
COMMISSION 

Fourth  Section  Applications  for 
Relief 

March  14,  1957. 

Protests  to  the  granting  of  an  appli¬ 
cation  must  be  prepared  in  accordance 
with  Rule  40  of  the  general  rules  of  prac¬ 
tice  (49  CFR  1.40)  and  filed  within  15 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

long-and-short  haul 

FSA  No.  33399;  Gravel — Dickason  Pit, 
Ind.,  to  Findlay,  III.  Filed  by  R.  G. 
Raasch,  Agent,  for  the  Chicago  and 
Eastern  Illinois  Railroad  Company. 
Rates  on  gravel,  screened,  carloads  from 
Dickason  Pit,  Ind.,  to  Findlay,  Ill. 

Grounds  for  relief:  Motor  truck  com¬ 
petition  from  wayside  pits. 

Tariff;  Supplement  80  to  Chicago  & 
Eastern  Illinois  Railroad  Company’s 
tariff  I.  C.  C.  144. 

FSA  No.  33400:  T.  O.  F.  C.  Service- 
Commodities  between  Illinois  and  Texas. 
Filed  by  F.  C.  Kratzmeir,  Agent,  for  in¬ 
terested  rail  carriers.  Rates  on  various 
commodities  moving  on  commodity 
rates,  loaded  in  or  on  trailers  and  trans¬ 
ported  on  railroad  flat  cars,  between 
Chicago,  Joliet,  Melrose  Park,  Waukegan, 
East  St.  Louis,  Ill.,  and  St.  Louis,  Mo.,  on 
the  one  hand,  and  Houston  and  other 
specified  points  in  Texas,  on  the  other. 

Grounds  for  relief:  Motor  truck  com¬ 
petition  and  circuitous  routes. 

Supplement  10  to  Agent  Kratzmeir’s 
tariff  I.  C.  C.  4233. 

Supplement  39  to  Agent  Kratzmeir’s 
tariff  I.  C.  C.  4181. 

FSA  No.  33401:  Sweet  potatoes — Lout - 
siana  points  to  Bluefield,  W.  Va.  Filed 
by  F.  C.  Kratzmeir,  Agent,  for  interested 
rail  carriers.  Rates  on  sweet  potatoes 
or  yams,  carloads  from  Opelousas,  La., 
and  other  specified  points  in  Louisiana 


*See  r.  R.  Doc.  57-2159,  supra. 
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west  of  the  Mississippi  River  to  Bluefield, 
W.  Va. 

Grounds  for  relief:  Short-line  dis¬ 
tance  formula  and  circuitous  routes. 

Tariff :  Supplement  23  to  Agent  Kratz- 
meir’s  tariff  I.  C.  C.  3131. 

PSA  No.  33402:  Blankets  and  related 
articles  between  and  from  and  to  points 
in  the  southwest.  Filed  by  F.  C.  Kratz- 
meir.  Agent,  for  interested  rail  carriers. 
Rates  on  cloth,  dry  goods  or  fabrics, 
namely,  blankets,  pillow  cases,  towels  and 
related  articles  taking  same  rates,  less 
than  carloads  and  carloads  between 
points  in  southwestern  territory,  between 
points  in  southwestern  territory,  on  the 
one  hand,  and  points  in  Illinois  and 
western  trunk  line  territories,  on  the 
other,  and  from  points  in  southwestern 
territory  to  points  in  southern  territory. 

Grounds  for  relief :  Short-line  distance 
formulas  and  circuitous  routes. 

Tariffs:  Supplement  22  to  Agent 
Kratzmeir’s  tariff  I.  C.  C.  4221  and  three 
other  tariffs. 

By  the  Commission. 

[seal]  Harold  D.  McCoy, 

Secretary. 

[P.  R .  Doc.  57-1938;  Filed,  Mar.  19,  1957; 

8:45  a.  m.] 


Fourth  Section  Applications  for  Relief 
March  15,  1957. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  in  accordance  with 


Rule  40  of  the  general  rules  of  practice 
(49  CFR  1.40)  and  filed  within  15  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

LOltG-AND-SHORT  HAUL 

FSA  No.  33403:  Cotton  Piece  Goods — 
Southern  to  southwestern  and  western 
Trunk  Line  Territories.  Filed  by  O.  W. 
South,  Jr.,  Agent,  for  interested  rail 
carriers.  Rates  on  cotton  piece  goods 
and  related  articles,  carloads  and  less 
than  carloads  from  points  in  southern 
territory  including  Virginia  also  certain 
points  in  West  Virginia,  Ohio  River 
Crossings  and  Washington,  D.  C.,  to 
points  in  southwestern  and  western 
trunk  line  territories. 

Grounds  for  relief :  Short-line  distance 
formula,  grouping,  and  circuity,  also 
special  rate  treatment  for  short  or  weak 
lines  and  application  of  rates  through 
higher-rated  territories. 

Tariff:  Agent  C.  A.  Spaninger’s  tariff 
I.  C.  C.  1583. 

FSA  No.  33404:  Barytes — Lumtie,  Mo., 
to  Colorado,  Utah,  and  Wyoming.  Filed 
by  F.  C.  Kratzmeir,  Agent,  for  interested 
rail  carriers.  Rates  on  barite  (barytes) 
not  precipitated  or  refined  by  chemical 
process,  carloads  from  Lumtie,  Mo.,  to 
specified  points  in  Colorado,  Utah  and 
Wyoming. 

Grounds  for  relief:  Short-line  dis¬ 
tance  formula  and  circuity. 

Tariff :  Supplement  70  to  Agent 
Kratzmeir’s  tariff  I.  C.  C.  4092. 


FSA  No.  33405:  T.  O.  F.  C.  service— 
Erie  and  C.  &  E.  I.  Railroads.  Filed  by 
The  Erie  Railroad  Company,  Agent,  for 
itself  and  on  behalf  of  the  Chicago  and 
Eastern  Illinois  Railroad  Company. 
Rates  on  various  commodities,  as  de¬ 
scribed  in  the  application,  loaded  in  or 
on  trailers  and  transported  on  railroad 
flat  cars  between  Chicago,  Ill.,  and 
points  grouped  therewith,  on  the  one 
hand,  and  Akron,  Ohio,  and  grouped 
points,  Ashland,  Barberton,  Cleveland, 
Kent,  Tallmadge,  and  Wadsworth,  Ohio, 
on  the  other. 

Grounds  for  relief :  Motor  truck 
competition. 

Tariff :  Supplement  27  to  Erie  Railroad 
Company’s  I.  C.  C.  21047. 

FSA  No.  33406:  Coal — Appalachian 
region  to  Toledo,  Ohio.  Filed  by  Roy 
Kern,  Agent,  for  interested  rail  carriers. 
Rates  on  bituminous  coal,  carloads  from 
mines  and  stations  in  origin  districts  in 
the  Appalachian  coal  region  in  Ken¬ 
tucky,  Ohio,  Pennsylvania,  Tennessee, 
Virginia,  and  West  Virginia  to  Toledo, 
Ohio. 

Grounds  for  relief:  Circuitous  joutes 
through  higher-rated  groups. 

By  the  Commission. 

[seal]  Harold  D.  McCoy, 

Secretary. 

[F.  R.  Doc.  57-2106;  Filed.  Mar  19,  1957; 

8:48  a.  m.J 


